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1 


MR. CASSELL: All rise. 

2 


(Jury present) 

3 


THE COURT: Be seated. 
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LORILLARD 


4335 

Good 
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morning, ladies and gentlemen. 

ALL: Good morning. 

THE COURT: Jury appears in its 
entirety, together with its alternates. 

Good morning. Counsel. 

ALL: Good morning. 

THE COURT: Plaintiff will call 
your next witness. 

MR. RILEY: Plaintiffs call 
Dr. Songer, Your Honor. 

THE COURT: Good morning. Raise 
your right hand. 

PLAINTIFFS' WITNESS, JOSEPH MICHAEL SONGER, M.D., 

SWORN 

THE COURT: Have a seat right over 
there, please. Would you tell the jury your 
name, sir. 

THE WITNESS: Joseph Michael 

Songer. 

THE COURT: And would you spell 
your last name for the record. 

THE WITNESS: S-O-N-G-E-R. 
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DIRECT EXAMINATION 
BY MR. RILEY: 

Q Good morning. Dr. Songer. 

A Good morning. 

Q How are you? 

A Fine. 

Q Are you a little nervous? 

A Yes, sir. 

Q Would you like a glass of water? 

A Please. 

MR. RILEY: Your Honor, may I get 
the witness a glass of water? 

THE COURT: Sure. 

Q Would you please state your occupation. 

A I'm a physician who practices internal 
medicine, hematology, and oncology. 

Q Doctor, did you bring some material with you 
today? 

A I brought notes. 

THE COURT: Doctor, I think that 
chair will scoot a little closer to the 
mike, perhaps, and then you won't have to 
lean. You'll be more comfortable. 

Q Where do you reside. Doctor? 

A [DELETED]. 
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Q Where do you practice medicine? 

A Medical Consultants, which is 2525 
University Avenue, Muncie, Indiana. 

Q And how long have you been practicing 
medicine? 

A I finished my training and came to Muncie, 
began my private practice in 1973. 

Q So that's about 25 years? 

A Be 25 years this summer. 

Q Where did you go to your undergraduate? 

A I went to IU Bloomington in 1961 and spent 
three years there before going to medical 
school in 1964 at IU in Indianapolis. 

Q What did you study? What was your major? 
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A It was premedicine. 

Q And did you have any academic honors for 
your undergraduate training? 

A I was inducted into Phi Beta Kappa my junior 
year while at Bloomington. 

Q What does that mean, what's Phi Beta Kappa? 

A It's an academic honorary for arts and 

sciences, upper 10 percent of your class. 

Q And where did you go to medical school? 

A IU School of Medicine, Indianapolis, 

Indiana. 
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Q And were you in any honorary fraternities 
there for your academic abilities? 

A My junior year I was inducted into Alpha 

Omega Alpha, which is an honorary national 
medical society for the upper, at that time, 
to go in your junior year, upper 5 percent 
of your class. 

Q I believe you told the jury that you 
specialized in the areas of internal 
medicine, hematology, and oncology. Now, 
the jury has already heard about internal 
medicine. Could you explain hematology and 
oncology to the jury. 

A Hematology is the study and the diagnosis 

and treatment of blood disorders which would 
involve the bone marrow and the lymphatic 
system and the blood. 

Q Would that be like cancer in the blood? 

A Cancer in the blood would be a part of 

hematology. 

Q Did you have any additional training in 
hematology in order to practice in that 
area? 

A After completing two years of residency in 
internal medicine I did an additional two 
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years of what's called Fellowship in 
hematology. 

Q Now, tell the jury about oncology. 

A Oncology is the treatment of malignant 

diseases. It's a field that actually grew 
out of hematology and, subsequently, 
separated after I did my training. 

Q Are you board certified in anything. Doctor? 

A I'm board certified in internal medicine. 

Q And when were you board certified? 

A In 1972. 

Q Have you won any awards. Doctor? 

A I won the Otis R. Bowen Award from the 

Dean's Council of Indiana University School 
of Medicine a couple years ago. 

MR. RILEY: Your Honor, may I 
approach the witness? 

THE COURT: Certainly. 

Q Is this the award you won. Doctor? 

A Yes, sir. 

MR. RILEY: Your Honor, may I show 
this to the jury? 

THE COURT: Go ahead. 

Q In what area do you mainly practice now. 
Doctor? 
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A I practice in mainly hematology and 

oncology. I did internal medicine the first 
two years I was in practice, but then I got 
so busy with subspecialty field and that's 
all I've really done since 1975. 

Q If I were to ask you to roughly estimate how 
many people you've treated for cancer in 
your years of practice, could you give me a 
number? 

A I would say between 5- and 10,000. 

Q Doctor, would you briefly explain cancer to 
the jury. 

A Cancer is a term that relates to any type of 
process whereby there is uncontrolled growth 
of cells. There are three main areas what 
we call malignant disease. One is the 
hematologic malignancies which would include 
things like lymphomas and leukemias. That 
was where the field of oncology developed, 
out of hematology, because of the treatment 
of those kinds of diseases. 

Q Are those blood-related diseases? 

A Those are blood-related diseases that have 
to do with the blood, lymphatic system, and 
bone marrow. 
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There are two other broad categories of 
malignant disease. One has to do with 
malignancies of organ systems; that would be 
a type of malignancy that has a name to it, 
such as lung, stomach, bowel, this type of 
thing. Those are carcinomas. 

And then when you have malignancies of 
connective tissues, such as bone, cartilage, 
these types of things are called sarcomas, 
so there are three broad categories of 
malignant disease. We've sort of borrowed 
the word "cancer" from one of the 
subcategories and tend to use cancer to 
cover all three areas. 

Q And do you treat all three of those areas? 

A We treat all three areas, yes, sir. 

Q Who are your partners that practice with you 
in the area of oncology and hematology? 

A I was in practice three years by myself, and 
then William B. Fisher became a partner, 
three years later Doyle Stephens became a 
partner, and then within the last five years 
Paul Walker came into the group, and we now 
have four medical oncologists. 

Q To switch subjects a little. Doctor, do you 

4342 

commonly rely on medical records of other 
doctors? 

A Yes, sir. 

Q And why is that? 

A Well, records are very valuable to get a 
history of what's happened to patients 
through the years. Sometimes the patients 
will not remember exactly when circumstances 
took place or what happened so you need 
records for that basis. 
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And occasionally a particular doctor 
will get information that you might not be 
able to get at the particular time from the 
patient, so you want to go over all the 
records there are and evaluate the case. 

Q Did you treat Mildred Wiley? 

A Yes. 

Q Have you reviewed her medical records? 

A Yes, sir. 

Q How did you come to treat Mildred Wiley? 

A There was a request for consultation of my 
associate. Dr. Doyle Stephens, which 
appeared on her medical chart on 6-1-91, and 
I do not recall the circumstances, but I 
subsequently went by and saw the patient on 
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6-3. And I don't know why it was that I saw 
her instead of my associate, but I was the 
individual that ended up consulting her 
case. 

Q So you were the oncologist that was charged 
with her care? 

A That is correct. 

Q Now, did you work with Dr. Turner? 

A Dr. Turner was a consultant on the case when 
I came on the case. 

Q And in your years of practice, have you had 
an opportunity to observe Dr. Turner as a 
physician? 

A Yes, sir. 

Q In your observations of Dr. Turner, have you 

formed any opinions as to her abilities as a 
physician? 

A Dr. Turner — 

MR. WAGNER: Excuse me. Judge, 
that's a yes or no question. 

A Yes, sir. 

Q Would you tell the jury those observations. 

MR. WAGNER: Objection, Your Honor, 
as to qualities of another person by the 
witness. It's objectionable. 
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THE COURT: Why don't you rephrase 
that. Counselor. 


3 Q Doctor, do you feel that Dr. Turner is a 

4 qualified physician? 


5 

A 

Yes . 



6 


MR. 

WAGNER: 

; Your Honor, objection 

7 


THE 

COURT: 

Sustained. 

8 

Q 

Did you prepare any 

medical records for you: 

9 


consultation 

on Mildred Wiley? 

10 

A 

Yes, sir. 



11 


MR. 

RILEY: 

Your Honor, might I 

12 


approach the 

Bench? 


13 


THE 

COURT: 

Certainly. 

14 


MR. 

RILEY: 

I'd like to move 

15 


Exhibit 43 into evidence. 

16 


THE 

COURT: 

You have a copy of 43, 

17 


Mr. Wagner? 



18 


MR. 

WAGNER: 

: Yes, I do. 

19 


THE 

COURT: 

Any objection? 

20 


MR. 

WAGNER: 

: None, Your Honor. 

21 


THE 

COURT: 

Mr. Ohlemeyer? 
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MR. OHLEMEYER: No, Your Honor. 

THE COURT: Plaintiffs' Exhibit 43 
will be admitted. 

(Plaintiffs' Exhibit(s) 43 received in 
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evidence.) 

MR. RILEY: May I have the bailiff 
pass a copy to the jury? 

THE COURT: Sure. 

Q I'd like to direct your attention. Doctor, 
to the last page of the document, to a 
section entitled "Impression." 

A Yes, sir. 

Q Could you read that to the jury and then 
explain it. 

A Impression No. 1, metastatic malignancy to 
bone with abnormal chest X-ray. Probable 
nontobacco-related bronchogenic carcinoma. 
Hemostatic malignancy to bone suggests that 
there was spread of malignancy from another 
area of the body to the bone. Abnormal 
chest X-ray would have been a review of the 
chest X-ray that she had on admission. That 
suggested it was not normal. Probable 
nontobacco-related bronchogenic carcinoma. 
Bronchogenic carcinoma is the term that is 
used to describe lung cancer in general and 
nontobacco-related meant to me that she did 
not smoke cigarettes and had not smoked 
cigarettes in her life. 

4346 

Q Did you make any inquiry as to whether she 
had been exposed to secondhand smoke? 

A I have a report about that in my history. I 
do not recall if I obtained that history 
directly or if I obtained that history in 
Dr. Turner's consultation. I do, in the 
social history, discuss that she did not 
have a history of tobacco or alcohol abuse. 

Q So that's what you meant, probable 

nontobacco-related, was just that she wasn't 
a smoker? 

MR. OHLEMEYER: Objection, Your 
Honor, leading. 

THE COURT: Sustained. 

Q Doctor, if you are treating an individual 

and they have what you think is lung cancer 
and they do not smoke, is that the typical 
type of entry you make? 

A No, I don't know that I had ever made that 
entry before or since. I would ordinarily 
say bronchogenic carcinoma and the 
impressions would not comment either way. 

Q Any reason why you did it here? 

A I don't know. 

Q Can you briefly tell the jury about the 
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course of treatment that you performed on 
Mildred Wiley from the date you began to see 
her until, say, the 10th of June. 

A I saw the patient and dictated this 

consultation on the 3rd of June. I have 
notations thereafter on the 4th, 5th, 7th, 
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and 10th of June in her medical chart. 

At the time that I had seen her, a 
biopsy had been done of a lump that had been 
found in the chest wall area. As of the 4th 
of June I make a note that that had not 
returned. I say if the chest wall biopsy is 
non-diagnostic, meaning that if it did not 
confirm a diagnosis, I suggested the 
possibility of some biopsy of some lymph 
nodes in the neck. 

By the following day, then, the report 
was apparently available, and I spoke to 
Dr. Dan Weaver, who was a pathologist, and 
he talked about his impression of that 
biopsy. He mentions three possibilities 
there. The one that we were hoping for, 
lymphoma, which would be the most 
potentially treatable, he said was not a 
possibility. And he discussed either lung 

4348 

cancer or breast cancer as being possible 
based on his biopsy. 

I went on then at that point, having 
reviewed and found out that she had these 
areas of abnormality on her bone scan and 
had X-ray evidence of damage in the bones, I 
felt that she needed to have radiation 
therapy, and I recommended Dr. Greg 
Dickerson, who is a radiation oncologist, 
see the patient. 

And I ordered two laboratory tests, one 
called a CEA and one called a CA15-3. These 
are laboratory tests that we would describe 
as tumor markers, serum tumor markers, if 
you will, looking for clues in the 
laboratory that might tell us where this 
could have originated. 

Q What's a CEA? 

A CEA is what stands for carcinoembryonic 
antigen. Carcino relating to cancer, 
embryonic relating to the fact that it's a 
compound that's actually produced normally 
during the first six months of life in utero 
for all of us, and antigen means it's a 
protein that can be detected by an antibody 
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technique, can be analyzed in the 
bloodstream. And it's sort of a generic 
test, meaning a non-specific test, that 
could be elevated in various types of 
malignancies, and so that is sort of a 
screening test that you would do or that I 
recommended. 

The CA15-3 — 

Q Can I stop you for a second. What are you 
specifically looking for with this CEA? Is 
it any particular type of cancer? 

A CEA is not a specific test. It's elevated 
in any number of malignancies, primarily 
glandular malignancies, and the technical 
term for that would be adenocarcinoma. So 
it would be a test — as I say, it's 
elevated in utero. It's actually produced 
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in the intestines, so when it originally was 
developed, it was hoped it would be a good 
screening test for colon or bowel cancer. 

Turns out, and it turned out, that it 
was also elevated in a number of other types 
of malignancies, including lung cancer, 
certain types of lung cancer, breast cancer, 
a number of the female malignancies. So it 
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is not a specific test but would tend to be 
elevated in cases of a malignancy of 
glandular origin. 

Q What about the CA15-3; could you explain 
that to the jury? 

A CA15-3, the CA stands for carbohydrate 

antigen, and it is — it was a test that we 
could order at that time that had sort of 
the same track record that the CEA had. The 
CEA came along, hoped it would be specific 
for bowel cancer; the CA15-3 came along, it 
was hoped it would be specific for breast 
cancer. 

At that time we were just beginning to 
use the CA15-3, and I ordered it to see if 
it would be elevated which could point us 
more in the direction of the breast cancer. 

Q And was it elevated? 

A Yes, sir, it was elevated at 100 range, 
which is four times normal. 

Q Can you tell the jury a little about the 

history of the CA15-3 test from the date you 
ordered it to today. 

A We no longer have access to this test 

because the Food and Drug Administration 
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discontinued its usage. It's been replaced 
by another tumor marker with a similar name, 
a CA27-29, which is probably to some extent 
in the same — same process as these first 
two that I talked about. At present we're 
using it and it seems to be, so far, that 
it's helping us with the diagnosis and 
treatment of breast cancer. But we've not 
really been using it long enough to say for 
sure that it's going to be the answer. 

We no longer have access nor can we 
order a CA15-3 because it was found, like 
the CEA, to be non-specific. 

Q Would it be fair to say, then, it was not an 
accurate test? 

MR. WAGNER: Objection, Your Honor. 

MR. RILEY: I'll withdraw that 
question. Your Honor, I'm sorry. 

Q Do you have an opinion, aside from the FDA, 
as to the accuracy of the CA15-3? 

A When I was initially reviewing these 

records, when there was some reason to think 
that this case could go to trial, some three 
or four years ago, it so happened that one 
of the individuals who was in on helping to 
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develop this test was an acquaintance, and I 
believe actually a fraternity brother of one 
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of my associates. Dr. Doyle Stephens. And 
his name is Dan Hayes, and I decided that, 
since he was in on developing the test, that 
I would call him to get an idea of just 
where we stood with the results of this test 
and particularly, as it related to this 
trial, how strong an elevated CA15-3 made 
the argument for or against breast cancer. 

So I had occasion — 

MR. WAGNER: Excuse me. Your Honor, 
I think he's about to testify what this 
individual told him. I object to it on the 
ground of hearsay. 

THE COURT: He answered the 
question. Go ahead. 

Q Don't tell me what the doctor said. Can you 
tell me what you learned. 

MR. WAGNER: Well, Judge, he's 
going to say what he learned. That's 
hearsay. 

MR. RILEY: I think he's got a 
right to relay a doctor's opinion. I think 
I'm entitled to ask him what he learned. 
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But under Rule 703 I think he has a right, 
just as in a textbook or relying on a 
medical record, to testify as to what he 
learned from another physician. 

MR. WAGNER: Judge, he's going to 
testify about what he learned from another 
person about a test that he used, and that's 
hearsay. Your Honor. It's not a medical 
record that he used during the course or 
looked at during the course of Mrs. Wiley's 
treatment but something that happened years 
ago or years later in connection with the 
preparation for this lawsuit. 

MR. RILEY: Your Honor, if I might 
just respond, it would also be with regard 
to his use of the test from then on. I mean 
he would rely on the use of — he talked to 
another physician. 

THE COURT: Objection is sustained. 
Go ahead. Counselor. 

Q Do you use the CA15-3 anymore. Doctor? 

A No, sir. 

Q Based on the results of the CEA and the 

CA15-3, did you do anything with regard to 
Mildred Wiley's treatment? 
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THE COURT: I didn't hear your 
question. Counselor. 

MR. RILEY: I said. Your Honor, 
based on the CEA and CA15-3, did he follow 
any course with regard to Mildred Wiley's 
treatment. 

A On the 7th of June, which would have been a 
day after the bronchoscopy was done, I made 
note that I spoke to the husband, son, and 
daughter of the patient regarding the 
limited prognosis, meaning the extremely 
dire circumstances if, indeed, this is a 
bronchogenic CA, meaning if this is a lung 
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cancer. And that would have been after 
having read Dr. Turner's description of what 
she found in the bronchoscopy. 

And then on the 10th I make a note 
that, although a breast primary, meaning 
that cancer would have started in the 
breast, seems unlikely, I see no 
contraindication to treating the patient 
with a medication, which is Tamoxifen 
citrate, which is an anti-hormone, and I 
started her on that therapy on the 10th of 
June. 

4355 

Q So what did you mean by that entry? 

MR. WAGNER: Objection. Never 
mind. Withdrawn, Your Honor. 

THE COURT: You may answer. 

A Although a breast primary seems unlikely, I 
meant that I did not think this looked like 
breast cancer. I did not think, clinically, 
it was breast cancer. We had no reason to 
suspect it was breast cancer based on 
physical exam or any other findings. I see 
no contraindication, meaning there was no 
reason that I couldn't recommend this drug. 

The use of contraindication would be if 
a patient, for example, was allergic to a 
medication, that would be a contraindication 
in using that medication or a medication 
like it. 

There was no reason why it would not be 
safe to give this medication to this 
patient. And I say then that I choose to do 
that based on the elevation of the two serum 
tumor markers, the CEA and the CA15-3. 

Q Now, let's back up for one moment. You 

mentioned the bronchoscopy that Dr. Turner 
performed on June 6th. Did you review that 
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medical record and did you draw an 
impression in your treatment of Mildred 
Wiley as to what that record said? 

A Yes, sir. 

Q And would you tell that to the jury. 

A I concluded that the bronchoscopic findings 
were consistent with an adenocarcinoma. 

That is not correct. I concluded at that 
point in time that the findings were 
consistent with a bronchogenic carcinoma. 

Q Pardon me. I didn't hear you. Doctor. 

A I concluded from that report that her 

findings and the remainder of the medical 
record at that point supported a 
bronchogenic carcinoma, a malignancy that 
had started in the lung. 

Q Was that bronchogenic carcinoma in any 
particular area of the lung? 

A By description it was on the right side of 
the bronchial tree. Could I see a copy of 
her handwritten — 

MR. WAGNER: Judge, can we approach 
for a minute? 

THE COURT: Certainly. 
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MR. WAGNER: Could I ask a 
preliminary question while the doctor is 
looking at his notes? 

THE COURT: Go ahead, Mr. Wagner. 

BY MR. WAGNER: 

Q Dr. Songer, when Counsel asked you the last 
question there, you began looking at some 
notes that you brought here today? 

A Yes, sir. 

Q And you're looking at the notes in order to 
answer his question; is that so? 

A I know basically what was reported. I'd 
like to see it before I report it to the 
jury. 

Q These are notes that you made? 

A These would have been notes that I made 

relative to the note that Dr. Turner wrote 
in the chart on the 6th of June about what 
she saw at bronchoscopy. 

Q When were those notes made? 

A These notes here? 

Q Yes, sir. 

A They were made before the deposition. 

Q The deposition that was taken of you in 
October of 1997? 
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A That is correct. 

Q And you don't — do you have a memory of 
what you're about to testify to and the 
other matters that Counsel has inquired 
about besides what's in those notes? 

A I have reviewed these extensively and I have 
memory of what took place. I would prefer 
not to testify without referring to my 
notes. 

MR. WAGNER: Judge, what the 
witness is essentially doing is reading off 
of his notes in answer to the questions 
rather than from his own recollection, and 
these were notes prepared in connection with 
the lawsuit, so we object to that. 

THE COURT: The objection is 
overruled. That is not what he testified. 

Doctor, you are permitted to look at 
those notes. I do not want you to read 
directly from the notes. You can use the 
notes to refresh your recollection. 

THE WITNESS: Yes, sir. 

THE COURT: All right. Continue, 
Counselor. 

MR. RILEY: Thank you. Your Honor. 

4359 

Your Honor, I would like to bring up on 
the screen now Exhibit 36, which is 
Dr. Turner's bronchoscopy, which has already 
been admitted into evidence. 

BY MR. RILEY: 

Q And Doctor, if I could ask you to take a 
look at that on the screen and maybe that 
will speed things along. And could you tell 
the jury what the impression is? 
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A Impression No. 1. Primary neoplastic 
process, which means that there was a 
malignant process that originated in the 
area of the right main stem bronchus with 
total occlusion of the bronchus intermedius 
and obstruction of the middle and lower lobe 
segments. 

Q What does that mean. Doctor? 

MR. RILEY: May the witness step 

down? 

THE COURT: Certainly. 

MR. WAGNER: Well, Judge, I think 
we object to this. We had Dr. Turner here 
who explained what her note meant. I mean, 

I don't think it's proper for a witness to 
now interpret what somebody else wrote and 
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what somebody else did. 

THE COURT: Overruled. Go ahead. 

A The bronchoscope would have entered into 
this passageway. This would be the area, 
the right main stem bronchus, this would be 
the area of the right upper lobe where she 
says a primary neoplastic process originated 
with occlusion or obstruction of this 
bronchus intermedius. 

The bronchus intermedius is what you 
have left of the tracheobronchial tree after 
the right upper lobe has come off. From the 
bronchus intermedius then comes the right 
middle lobe and the right lower lobe. 

You have three segments to the right 
side of the lung. The right upper lobe, the 
right middle lobe, and the right lower lobe. 
There was complete obstruction at this point 
beyond which she could not pass the 
bronchoscope, so that's her basic general 
description of what she saw at bronchoscopy. 

Q Was that obstruction in the airway? 

A That would be obstruction in the airway, 
what she would mean a total occlusion. 

Q Thank you. Doctor. 
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Was there a determination made as to 
the cell type of the cancer that Mildred 
Wiley had? 

A To this point the only biopsy that had been 
returned that had a malignant diagnosis was 
that of the chest wall biopsy which was 
poorly differentiated carcinoma. And 
carcinoma is the generic term for cancer. 
Poorly differentiated would mean the extent 
at which it would look like a normal tissue, 
and the more differentiated means the more 
like normal tissue. The less differentiated 
means the less like normal tissue. This was 
called a poorly differentiated. 

Q When was the diagnosis made as to the type 
of cancer that Mildred Wiley had? 

A There was a subsequent biopsy of the lung 

which was a direct biopsy of the lung on the 
12th of June which confirmed adenocarcinoma. 

Q When did Mildred Wiley die? 
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A She died on 6-24-91. 

Q Can you tell the jury where cancer was 
located in her body. 

A At the time of her death it was known that 
she had cancer of the lung, she had cancer 

4362 

in the bony skeleton, she had cancer in the 
subcutaneous tissue of the chest. 

Q What does that mean. Doctor? 

A The area that was biopsied, the chest wall 

that was biopsied were known sites of cancer 
prior to her death. 

Q Did you have an opportunity to review the 
pathologist's report? For the autopsy, the 
autopsy report performed by the pathologist? 

A Yes, sir. 

Q Would you tell the jury how big the cancer 
was and where it was located in Mildred 
Wiley's right lung. 

A There were two different measurements of 
the — 

MR. WAGNER: We'll object to 
reading from notes again. 

MR. RILEY: He hasn't read from 
them. Your Honor. 

THE COURT: He can refer to them 
and then testify. 

A There were two measurements given relative 
to malignancy found in the right lung. It 
describes a mass in the right middle lobe 
which was 17 by 4 by 3.5 centimeters in 
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size. 

Q Would that be right here. Doctor? 

A Yes, sir. There was another mass that would 
have been 8 by 2 by 2 centimeters in size in 
the right lower lobe. 

Q Can you roughly make that into inches? 

A An inch is 2.5 centimeters. So the largest 
dimension of the mass in the right middle 
lobe would have been in the range of 7 
inches. The one in the right middle lobe 
would have been in the range of 3 inches. 
Maximum dimensions. 

Q Can you tell the jury how cancer spreads 
throughout the body from where it starts. 

A There are basically three mechanisms by 
which cancer spreads from one site to the 
other. The first is called a local or 
regional spread, and that is a spread that 
occurs from simple expansion of the tumor. 

As it gets bigger and outgrows its space 
within the body, then it can push on vital 
structures that surround it. That's called 
a local or regional spread. 

Two other means of spread include by 
the bloodstream, which is called 
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hematogenous, and another type is by the 
lymphatic system. 

So those are the main three types of 
spread of cancer from one site to the other. 

Q Is it uncommon for a cancer to start and 
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then travel throughout the body? 

A No, sir. If it is not diagnosed in time to 
be removed, it will most often spread to 
other parts of the body. 

Q Doctor, do you have an opinion based on 

reasonable medical certainty as to whether 
or not Mildred Wiley's cancer started in the 
breast? 

A I do not believe that it started in the 
breast. 

MR. RILEY: And, Your Honor, could 
I ask the witness to step down to use the 
chart to basically write out why he does not 
believe this? 

THE COURT: Sure. 

MR. WAGNER: Judge — 

MR. RILEY: I'm going to ask a 

question. 

MR. WAGNER: Writing out his 
testimony on the chart? 
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MR. RILEY: No. He's just going to 
write out the points where he believes — 

THE COURT: He can do that. 

Q Doctor, I would just like you to write out 
in your medical opinion the points why you 
believe Mildred Wiley's cancer did not start 
in the breast and explain it to the jury as 
you do so. 

A In reviewing my records I state that the 

reason that I started her on treatment with 
Tamoxifen citrate, which is an anti-hormone, 
was based on the elevated CEA and CA15-3. I 
have since come to conclude that the CA15-3 
is a similar tumor marker to the CEA, that 
it is a non-specific marker, that it no more 
points toward breast cancer than any other 
number of cancers. So, therefore, the 
rational that led me to treat her for breast 
cancer is no longer present. 

So in terms of diagnosing breast 
cancer, you need to find a primary tumor of 
the breast. A number of physicians examined 
the patient prior to her death, starting 
with consultants before she ever came to 
Ball Hospital, and no one found any evidence 
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that there were any tumors in the breast. 

I made the same determination as did 
Dr. Turner, as did Dr. Sprunger, as did 
Dr. Walker while she was a patient at Ball 
Memorial Hospital. So there was no evidence 
that she had any physical findings of breast 
cancer. 

Beyond that, other than the fact that 
she is a female and breast cancer is 
certainly much more common in females than 
in males, with the realization that the 
blood test that I had used to entertain the 
possibility that this could be a breast 
cancer is no longer a factor in my making 
this decision, so I really have a very short 
list here to argue for the possibility of it 


http://legacy.library.ucsfSdu/tjd/ttittp§7MlifiWpflHidustrydocuments.ucsf.edu/docs/gkgl0001 



17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 


being a breast cancer. I have no reason to 
think that it's a breast cancer. 

Q Did she have regular mammograms. Doctor? 

A She had had a mammogram done by her family 
doctor. Dr. Toney, at about the time that 
her illness began by history. She began to 
have problems with cough in the fall of 
1990, and at that time the record shows that 
she saw Dr. Toney, and he did a physical 
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exam and also did a pelvic exam and 
requested mammography at that time, and the 
reports of that mammogram were that there 
was no evidence of any problems at that 
time. 

So the mammogram nine months prior to 
her death that happened to be taken at the 
time that I think clinically her illness 
began with the cough that never went away, 
at that time the mammogram was negative, so 
I have no reason to think this would be 
breast cancer. 

Q Doctor, do you have an opinion based on 

reasonable medical certainty as to whether 
Mildred Wiley's cancer started in the 
pancreas? 

A From reading my notes and looking back on 
the case, there was no reason prior to her 
death to suspect pancreatic cancer. That 
was not in my differential. It was not in 
any differential. 

Q What's a differential, first of all? 

A Differential relates to differential 

diagnosis, meaning if you're trying to 
diagnose a case, you list the possibilities 
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that could cause this problem or that you 
would be thinking about could cause the 
problem. 

My differential diagnosis, as shown in 
the chart, was breast cancer and lung 
cancer. Pancreatic cancer was not on that 
list either before her death, nor has it 
been on that list since, as far as any 
clinical explanation for that condition. 

Q And what are the points that form your basis 
of your opinion that you do not believe that 
she had a primary or her cancer started in 
the pancreas? 

A As far as I can tell, clinically the only 
reason the question of pancreatic cancer 
came up was that Dr. Kocoshis felt a small 
nodule, a small mass, if you will, in the 
pancreas at autopsy. That subsequently was 
looked at histologically and was said to 
represent metastatic adenocarcinoma in his 
report, and so that would suggest that this 
nodule in the pancreas had spread from the 
lung. Metastatic adenocarcinoma of the lung 
to the pancreas or, actually, he said to the 
peripancreatic lymph node. He thought that 
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it was in the lymph node. I believe 
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subsequent to that it's been suggested that 
actually it was a lump within the pancreas 
itself. 

As far as any clinical rational for 
this being a pancreatic cancer, that's the 
only — that's the only reason that it would 
even come up. 

As far as the patient having pancreatic 
cancer, you would think, for example, why 
would this patient have pancreatic cancer? 
Were there any risk factors for pancreatic 
cancer? One of which is smoking cigarettes, 
and the record shows that she did not smoke 
cigarettes. And so that would not be a risk 
factor for her. 

Cancer of the pancreas is less common 
in women than in men. In some series it's 
as high as 2 to 1 ratio of men to women, so 
there's not a risk factor caused from sex. 
It's not as common in women as in men. 

As I say, the overall clinical picture, 
when you look at where the cancers were, 
where the areas that were involved, does not 
fit for pancreatic cancer. So in trying to 

4370 

make a diagnosis, you look at the clinical 
picture and you see if that fits. And if it 
does not fit clinically, you look at the 
anatomy and see if that fits. There is 
nothing about the anatomy or the spread of 
pancreatic cancer that would explain this 
case, in my opinion. 

Q What are the clinical symptoms of a cancer 
that starts in the pancreas? 

A The majority of cases that start in the 
pancreas are in what's called the head or 
neck area, and they are more likely then to 
present in a way where there's blockage of 
the bile duct coming out of the liver. 

Q Maybe this will help you illustrate this to 
the jury. 

A The pancreas sits, it's a digestive organ 

that sits basically between the stomach and 
the duodenum, and you're seeing here what's 
called the head and neck area of the 
pancreas. Here, if you can envision this 
being cut away, the pancreas extends over in 
this direction. This is the body and this 
is the tail. 

About 70 percent of cancers of the 
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pancreas originate in the body — about 70 
percent originate in the area of the neck, 
and about — the other 30 percent are in the 
body and the tail. So it's much more common 
to be in this area here. 

And the problem with a cancer in this 
area is that it starts blocking things off. 
And the most important thing that it blocks 
off is the bile flow out of the liver. And 
when you block bile flow out of the liver, 
you turn yellow. 

So in the case of pancreatic cancer 
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that would develop in the area of the head 
and neck, the concern is that you turn 
yellow, and that would be a finding in a 
patient with cancer that was obstructing 
this. She did not have that in the 
laboratory. She had no evidence of 
jaundice. 

Q So from the medical records, there was no 
evidence that she turned yellow? 

A That is correct. And there is laboratory 
studies called a bilirubin and she had, I 
believe, three of those which were normal. 

So the majority of cases of pancreatic 
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cancer will develop here in this area. The 
ones that develop back in this area, the 
ones that don't block, tend to get much 
larger than this. 

The average size of pancreatic cancer 
that develops in the area of the body and 
tail is about 5 centimeters, or which would 
be 2 inches in size. And this one is 
described, it's something he felt that would 
have been less than half that size. 

I think the other thing that would be 
very strongly against a diagnosis of 
pancreatic cancer has to do with the — we 
talked earlier about one of the means that 
pancreatic cancer spreads is hematogenously, 
which means through the bloodstream. And 
what happens, it gets into the veins, and in 
this case you have an organ called a spleen. 
The vein that goes past here picks up the 
drainage from the pancreas. And the spleen 
then — this blood from the splenic vein 
joins together with another vein from the 
intestines, goes together and forms the 
portal vein. And it's important to know 
portal, and you have a large vein here 
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called the portal vein that drains the 
entire digestive system. All of the blood 
from the digestive organs in the abdomen, 
including the spleen and the gallbladder, 
drains into this portal vein. 

And then in what's called the 
sinusoids, or the spaces of the liver, 
that's where blood then forms together, 
joins then into something called the hepatic 
vein and gets back into the main 
circulation. 

The point is that when you have 
pancreatic cancer, the majority of the time 
you're going to have spread to the liver. 

The hallmark of pancreatic cancer that 
spreads hematogenously is that the first 
line of defense, the first place that the 
blood drains is into the liver. There was 
no evidence of spread to the liver at 
autopsy. 

You would then have to speculate that 
it missed the liver but got into the 
circulation, went to only one side of the 
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lung. And, again, you expect with 
hematogenous spread from any other source, 
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certainly with pancreatic cancer, it's going 
to likely go to both sides of the lung. 

We've shown this only went to one side of 
the lung. So it does not fit hematogenously 
for spread. 

If you look at the other way of spread, 
which is the lymphatic system, it's 
important to know that all the lymphatics 
out of the abdomen drain into something 
called the thoracic duct. All the lymphatic 
drainage, virtually, of the abdominal cavity 
goes into something called the thoracic 
duct. Thoracic duct enters the diaphragm on 
the left side, traverses the chest on the 
left side, enters then into the venous 
system, goes back to the heart on the left 
side. Her disease was on the opposite side. 

If you're looking for disease that has 
spread from the pancreas to one side or 
another of the lungs, it's going to be on 
the left side. That's the axiom in clinical 
medicine; if you have a patient come in with 
a disease in their lung that looked like it 
could be spread from some other sites, it's 
going to be on the left side. That's the 
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thing to keep in mind because of the 
thoracic duct. 

So we've talked sort of about the three 
ways that cancer can spread, and none of 
them fit for pancreatic cancer. 

Q Now, in the metastasis of the lung, how 

common is it for cancer to spread from some 
other point to the airway like Mildred 
Wiley? 

A It does happen, there are malignancies that 
spread into the airway. Those are rarely 
severe enough that they cause the patient's 
demise. These are often reported at autopsy 
where there will be incidental findings that 
are not large enough to obstruct airways, 
they're not large enough to cause the 
patient to die. They certainly do occur. 

The types of cancers that you think of 
go to the airway do include bowel cancer, 
breast cancer, kidney cancer, and pancreatic 
cancer, although pancreatic is considered 
less frequent than those others. 

And malignant melanoma adenocarcinoma 
is one that did not look anything like this, 
but it is also one that can go into the 
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airway. 

Q How big are cancers that spread from another 
part of the body to a lung? How big do 
those metastases usually tend to be? 

A They can be highly variable. They tend to 
be smaller in general than cancers that 
start in the lung, and they would be 
generally less than like 3 centimeters in 
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size. 

Q How much in inches is that? 

A That would be an inch and a half. 

Q If somebody has a cancer that started in the 
pancreas, do they often exhibit pain in the 
back? 

A That would be an instance ordinarily where 
you have this local spread, and we talked 
about the fact that often pancreatic cancer, 
particularly pancreatic cancers that aren't 
close enough to all this complex mechanism 
of systems here is to block off anything. 
It's a fairly quiet area back here, and 
these can get very large, unfortunately, and 
that's why often pancreatic cancer isn't 
diagnosed early. 

So if you get a large one, it can grow 
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what we call posteriorly. It can grow back 
and put pressure against the back bone, and 
that will often be listed as a symptom of 
pancreatic cancer. 

In this patient's case, we know that 
she had back pain because she had spread by 
the bloodstream to her bony skeleton, and 
the study that Dr. Walker got when she was 
admitted that included myelogram and 
included a CAT scan showed specifically that 
the second lumbar vertebra — you have five 
lumbar vertebrae, basically that takes you 
from your waist to your pelvis, you have 
five lumbar vertebra there. The second 
lumbar vertebra had been invaded from a 
cancer that would have had to come by the 
bloodstream. It was in no way close to this 
pancreatic cancer. 

So there is no plausible means by which 
something, I think the size of the marble in 
the pancreas, could have been causing back 
pain. This would have not been a direct 
effect. It would have been spread to the 
bone skeleton. 

I think that's the further argument 

4378 

that this could not have been a pancreatic 
cancer. You will have a hard time finding 
any evidence that pancreatic cancer goes to 
bone. Pancreatic cancer is not a tumor that 
we call a bone-seeking tumor. There are a 
number of tumors that go to bone. 

Pancreatic is not considered to be high on 
the list. 

When you think of cancers that go to 
bone, you think of lung and thyroid which 
can cause the kind of bone destruction that 
she had, and by report it's called a lytic 
bone destruction. That means that there is 
something that the tumor puts off that 
actually eats away bone and then it's 
replaced by tumor. She had X-ray evidence 
that she had at least a couple of bones that 
had lytic destruction. 

So you think of cancers that cause 
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lytic destruction, as I say, you think of 
lung and thyroid above the waist, you think 
of the urologic malignancies below the 
waist, such as bladder, kidney. Bowel and 
breast can do that, but they tend to be a 
mixed type, and that's another kind that's 
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called blastic-type spread. The lytic type 
of spread, blastic type of spread, that 
would not show up as a hole on a bone like 
these X-rays did, but it shows where there 
is increased bone growth. 

Q So that would be another reason why it 
wouldn't be breast cancer? 

A That would be an argument. Certainly breast 
cancer goes to bone. It's more often a 
mixed picture and we don't have evidence 
there's a mixed picture from the X-rays. 

Q Now, Doctor, if you have a pancreatic cancer 
that starts in the pancreas, where on the 
spinal column is your pain going to be? 

A It will be about in the same area of — we 
talked about where the thoracic duct begins, 
at about the L2 area. It just happens to be 
at about that same location. 

Q Is there any other reason why you don't 

believe this was a pancreatic cancer, cancer 
that started in the pancreas? 

A I think the other thing that should be 

pointed out is that when you look at cancer 
incidence, for example, if you look back to 
causes of cancer death in 1991, in females, 
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in this age group, 30,000 patients died from 
lung cancer, 20,000 died from breast cancer. 
Down on the list in fifth place is 
pancreatic cancer, which is less than 6,000. 
So just in pure numbers we're talking about 
five times as many women died in 1991 from 
lung cancer than died of pancreatic cancer. 

We've talked about that there are 
really no risk factors for her to have had 
pancreatic cancer. It's not a diagnosis 
that had come up clinically prior to her 
death. There would be no reason to suspect 
pancreatic cancer. 

Q Doctor, do you have an opinion based on 
reasonable medical certainty where her 
cancer started? 

A I believe that it began in what we call 

bronchogenic carcinoma. It is a lung cancer 
that began on the right side of her lung, 
spread to all the rest of these areas of the 
body. 

Q And why do you think that? 

A As I put the case together, the history that 
suggested that she had endobronchial disease 
very early on, she began — 
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Q What does that mean, endobronchial? 

A Something was irritating her airway, was 

making her cough as early on as the fall of 
1990. She coughed up blood along the way. 
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When you look at her X-rays, really 
starting back with the X-rays that were 
obtained before she ever came to the 
hospital, it describes a hilar mass, or it 
raises concern about a hilar mass, meaning 
an area of fullness in the central part in 
the lung. 

This would be the area of the hilum on 
the right side, the area of the hilum on the 
left side. It talked about concern of a 
mass in this area with collapse or 
atelectasis of the right middle lobe. That 
was a month before she ever came to Ball 
Hospital. 

We later then find evidence that when 
we looked down into the airway, there is 
something wrong with the bronchial airway 
starting with the right main stem bronchus 
on down. Dr. Turner saw a number of 
abnormalities there. 

Every site before her death and after 
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her death that were ascertained to be 
involved with cancer is very consistent with 
a primary that began in the lung. I can't 
come up with any other clinical picture that 
puts this all together. The anatomy has to 
be considered. The anatomy doesn't fit for 
anything other than an adenocarcinoma of the 
lung. That's my diagnosis. 

Q Could you explain to the jury. Doctor, how 
it is that Dr. Patel on May 6th could 
look — could look with his bronchoscope and 
not see anything in the right bronchus and 
Dr. Turner on June 6th found it to be 
obstructed? Could you explain that to the 
jury? 

A Could I see his report? I don't know that 

it's fair to say that he didn't see anything 
there. I'd like to see what his report 
showed. 

MR. RILEY: Your Honor, if I might 
bring from Exhibit 36 Dr. Patel's — 

THE COURT: Go ahead. 

Q There's a hard copy while they bring it up. 
Doctor. There it is. 

A Right upper lobe and right middle lobe were 
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very much inflamed and quite hyperemic, 
which means there was increased blood flow 
to those areas. He saw no intrabronchial 
lesion. 

I think it's important to know that 
bronchial diametering itself was quite 
small, which means she had small lungs. He 
reports that. 

The right lower lobe bronchus was also 
a little bit deformed, but there was not 
much inflammation in the right lower lobe. 

I don't know what he means by that, but you 
don't like to have your right lower lobe 
bronchus deformed. There was no explanation 
given to that. But he would have said. 
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then, that right upper lobe and right middle 
lobe, that would have been here and here, 
were the ones that were inflamed and 
hyperemic, meaning increased blood flow, and 
then the right lower lobe was deformed. 

Your question was how there could be a 
change in what he saw on the 6th of May and 
what Dr. Turner saw on the 6th of June. I 
think it's important to keep in mind that in 
a normal size lung, the area of this 
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bronchus intermedius here which Dr. Turner 
describes as being completely closed, at 
least such that she could not get the 
bronchoscope past the area of the bronchus 
intermedius, is in the range of 10 
millimeters of diameter. That is one 
centimeter in diameter which would be 
four-tenths of an inch. The size of the 
bronchoscope is half that large. The 
diameter of a bronchoscope is 5 millimeters. 
So she was trying to put a 5 millimeter 
scope into an opening that in normal lungs 
would be 10 millimeters. 

He says here that he describes the 
diametering itself quite small. So you 
could argue that her normal bronchus 
intermedius was not even 10. So it's not 
difficult for me to see that in a month's 
time there could be enough circumferential 
swelling tumor, circumferential meaning all 
the way around — when you think of the 
physics involved with the area of a pipe, if 
you will, if you have tumor growing around 
the entire lining of this bronchial tube, it 
wouldn't take a lot of growth to make it so 
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that Dr. Turner could not get into that. 

Q Could you draw that out for the jury? I'm 
not quite sure they followed or I followed 
what you mean by — 

A We'll say this is 10 millimeters, which 

would be, in the normal case, the bronchus 
intermedius. This is not to scale. That 
would be about 10 millimeters. By that 
scale, then, 5 millimeters would be the size 
of the bronchoscope. 

As I say, I'm not a physicist, but when 
you talk about circumferential growth of 
tumor, in that she saw the entire airway was 
involved with tumor, it's not going to 
require much individual growth to close that 
off in a month's time. 

Q Now, Doctor, let me ask you, you've got 

arrows that are pointing in here. Would you 
draw out for the jury sort of the way the 
organ — not organs, but the glands and 
things that are inside the airway and what 
you mean by this growing inwards. 

A Well, when you talk about lung cancer in 
general, when you talk about bronchogenic 
cancer, that implies tumor that has begun in 
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a bronchial airway, if you will. They can 
be of the large bronchial airways all the 
way down to the very smallest ones. And as 
they get farther out and get smaller, they 
get farther away from this central part of 
the lung. 

Q Why don't you draw a cross-section of a 

bronchial airway to sort of give the jury 
the anatomy of it. 

A If we would be talking about, say, a 

cross-section through an airway this way, 
you have the lining, you have the lining of 
the bronchus which is what's called 
epithelium. That would be like skin. It's 
considered epithelium, it's lining layer. 
It's called squamous cell. 

Q Is that on the inside of the airway? 

A Yes. Squamous cell is there. And then you 
have bronchial glands here. When those 
become malignant, that's an adenocarcinoma. 

Then you have a third type that 
originated in what's called neurosecretory 
cells, and those become the small cell 
bronchogenic cancer. 

There are four kinds of lung cancer. 
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And what can happen, there are three ways 
that a bronchial cancer can grow. It can 
grow from the surface area and grow inward, 
and that's called intraluminal, which means 
it's growing into the airway. It can grow 
along and get involved with growing along 
the so-called peribronchial tissue planes 
and grow either up or down. And as they 
grow up, that would spread then to the area 
of the carina, which is here. 

And one of the things that Dr. Turner 
notes is that when she looks in here, this 
is whitened. The carina is whitened and 
that would be consistent with this type of 
growth. 

And then you have something called like 
the cauliflower growth, which means that the 
tumor decides to grow back into the lung and 
form visible masses. So you have basically 
three ways that bronchial cancers can grow. 

I would submit that Dr. Turner 
describes two of them. She describes the 
one inside this lumen and she describes this 
kind of growth when she talks about that 
mounding and the swelling and the edema that 
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she saw in the area of the right 
mainstream — main stem. 

Then we also have evidence that we had 
these cauliflower types or these large 
masses which we described, we measured two 
of them, one in the right middle lobe and 
one in the right lower lobe. 

So I think if you look at the pattern 
of growth, it's consistent with the three 
kinds of growth that you see when cancer 
begins in the bronchial tubes; when it 
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begins in the bronchial epithelium, if you 
will. 

Q Doctor, I only have a few more questions for 
you. Why did you not treat Mildred Wiley 
for lung cancer with chemotherapy or 
something like that? 

A In 1991 we were not treating patients with 
what we would call stage 4 disease, and 
stage 4 disease would mean that the cancer 
had spread to other organs specifically. We 
had evidence that it had spread to the skin, 
that it had spread widely to the bony 
skeleton. We had a bone scan which shows 
eight different sites and we have X-rays 

4389 

that show two spots that were actually where 
the bone was destroyed, this lytic 
destruction. 

We were not treating patients in 1991 
with aggressive chemotherapy or chemotherapy 
that you give into the veins that tend to 
make people sick, cause hair loss, cause 
bone marrow depression for a condition that 
is incurable. 

To this date there is no cure for this 
type of lung cancer. A stage 4 
adenocarcinoma of the lung, there is no 
treatment that gives any potential for cure. 

At that point we conclude that we have 
no chance to cure this patient, is there 
anything that we can do to make her more 
comfortable. The word is palliate. That 
means to reduce her symptoms, allow her to 
live longer and perhaps allow her to live 
better. 

Part of that recommendation was based 
on our request of Dr. Greg Dickerson to 
deliver some radiation therapy to sites of 
bone pain and/or sites that are at risk to 
break. And one of the places he chose to 
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start treatment on was the thigh bone which 
is a bone that is at risk if you're up 
walking and wanting to stay on your feet, 
that could just snap. It could just break. 

He chose to treat two other sites, the 
shoulder and the back area, because she was 
having considerable pain there. And, of 
course, it was the back area that brought 
her to the hospital. So that would be 
palliative treatment. 

But in 1991 we were not using systemic 
chemotherapy for these types of patients 
because we really had no potential to cure, 
nor did we really have good programs, good 
treatment regimens that would likely do 
anything much more than make her sick and 
would not have extended her life and would 
bring into all these side effects that we've 
talked about. A big concern would be bone 
marrow depression in somebody that has this 
much bone disease, treating them with any 
kind of systemic chemotherapy. 


http://legacy.library.ucsfSdu/tjd/ttittp§7MlifiWpflHidustrydocuments.ucsf.edu/docs/gkgl0001 



Can you explain to the jury the mechanics of 
Mildred Wiley's death from lung cancer? 

It's clear on the chart, I did not see her 
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the last two weeks of her life, but I 
believe the cause of her death was that she 
could no longer move enough air, get enough 
oxygen into her body to sustain life, to 
sustain bodily functions. I don't know of 
any other reason that she would have died. 

Do you have an opinion, based on reasonable 
medical certainty, as to whether Mildred 
Wiley's cancer that started in her lung was 


10 


caused by environmental tobacco smoke? 

11 


MR. 

WAGNER 

: Yes or no. Your Honor. 

12 


THE 

COURT: 

I want you to repeat 

13 


your question. Speak up a little bit. 

14 

Q 

Do you have 

an opinion. Doctor, based on a 

15 


reasonable medical 

certainty as to whether 

16 


Mildred Wiley's cancer that started in the 

17 


lung was caused by 

environmental tobacco 

18 


smoke? 



19 


MR. 

WAGNER 

: Yes or no. Your Honor. 

20 


THE 

COURT: 

You can answer that yes 

21 


or no. 



22 

A 

Yes, sir. 



23 


MR. 

RILEY: 

Can I confer for one 

24 


moment. Your 

Honor? 


25 


THE 

COURT: 

Sure. 
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1 

Q 

Doctor, only 

two more things. If you could 

2 


come down and sign 

your name to this chart. 

3 


MR. 

RILEY: 

Your Honor, may he come 

4 


down and sign? 


5 


THE 

COURT: 

Sure. 

6 

A 

You want my 

entire? 


7 

Q 

Sure. Okay, 

Doctor 

And the last question 


18 

19 

20 
21 
22 

23 

24 CROSS- 

25 BY MR 


I have for you is. Do you believe that the 
care and treatment that was rendered to 
Mildred Wiley was reasonable and necessary? 
Yes, sir. 

MR. RILEY: I don't have any 
further questions. 

THE COURT: All right. Thank you. 
Counselor. 

Mr. Wagner, care to inquire? 

MR. WAGNER: Yes, sir. 

MR. RILEY: Your Honor, may I mark 
this for identification, this chart? 

MR. JAMES YOUNG: Exhibit 45, Your 

Honor. 

THE COURT: 45? 

MR. JAMES YOUNG: Yes, Your Honor. 
-EXAMINATION 
. WAGNER: 


Yes, Your Honor. 


Good morning. Dr. Songer. 

Good morning, sir. 

You and I have met before? 

Yes, sir. 

At your deposition? 

That's correct. 

Let me ask you a question first of all. 
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Since the time of your deposition, have you 
read the depositions of anyone else that 
were taken in this case? 

A I believe that I read one of the 

pathologists' depositions. If you would 
name some of them, I could probably tell you 
his name. 

Q Did you read Dr. Kocoshis' deposition? 

A No, sir. 

Q You can't think of names of anyone else's 
deposition you've read; right? 

A Bennett, I believe, if I were going to have 
to name a name without having access to the 
report. 

Q Anyone else you can think of? 

A No, sir, not that I recall. 

Q Let me get a little bit of background here. 

Dr. Songer. You came to Muncie and joined 
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Medical Consultants, as it's called, in July 
of 1973; isn't that right? 

A That is correct. 

Q And Medical Consultants is a group of 
internal medicine subspecialists? 

A That is correct. 

Q And you described them as being joined by a 
real estate holdings and sharing office 
space and employees; right? 

A That is correct. 

Q It's a real estate partnership, isn't it? 

A It's either a partnership or corporation. 

I'm not sure about that. 

Q It's either a real estate partnership or a 
real estate corporation then; right? 

A That's correct. 

Q And Dr. Turner is a member of Medical 
Consultants? 

A Yes, sir. 

Q And you and Dr. Turner are partners in that 
business enterprise; right? 

A That is correct. 

Q In fact, your office is on the same floor 

with Dr. Turner's office; isn't that right? 

A That is correct. 
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Q And you're only about four offices apart; 
right? 

A I believe that's correct. 

Q Let's talk about records for a moment. If 
you and Dr. Turner treat the same patient, 
then both of you have centrally located in 
your offices the medical records for that 
patient; correct? 

A That is correct. 

Q And after a certain length of time records 
are microfilmed, they're never purged or 
destroyed; right? 

A That is correct. 

Q And with respect to the treatment of Mrs. 

Wiley, both you and Dr. Turner had access to 
the medical records; right? 

A That is correct, although she was only a 

hospital patient, so she was never treated 
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at the office. 

Q I understand that, but whatever hospital 
records there were were put in that same 
record file in your office; right? 

A That's correct. They should have gone in 
that file. 

Q And any time that you wanted to look at the 
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medical records that pertained to Mrs. 

Wiley, you could go to that file and 
everything would be in there and you would 
have access to it; right? 

A Well, desk charts are processed in a 

different way. I don't recall at what point 
that it was put on microfilm. But, 
generally speaking, that would be correct. 

Q Let me ask you a couple questions here about 
texts that are used in your profession as an 
oncologist. Okay? 

A Yes, sir. 

Q You consider as reliably authoritative in 
the field of cancer Clinical Oncology by 
Abeloff, et al? 

A Yes, sir. 

Q And the same for Cancer Medicine by Holland 
and others? 

A That is correct. 

Q And the same for Cancer Principles and The 
Practice of Oncology by DeVita; right? 

A That's correct. 

Q You also consider medical journals as 

authoritative sources of information in the 
field of cancer? 
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A They can be. 

Q Now, Doctor, with respect to the opinions 
about medical matters that you have, you 
don't just rely on your own experience, do 
you? 

A That is correct. 

Q You would rely upon what is written in 
authoritative texts? 

A That would be information that I would take 
into account, yes, that is correct. 

Q And you would rely upon what is written in 
authoritative articles that appear in 
peer-reviewed articles or journals; right? 

A I would read that with interest, yes. 

Q And you agree. Doctor, don't you, that 

what's written in medical literature and 
medical textbooks may be based on 
information that's much broader and more 
general than your personal experiences; 
right? 

A That is correct. 

Q And that your personal experiences with 

patients may not be consistent with what's 
written in the medical literature; right? 

A That's possible. 
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Q Let me ask you a few questions to follow up 
on some things that Mr. Riley asked you 
about in terms of what you've done since 
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medical school. 

You finished your Fellowship at Indiana 
University in July of 1973; is that correct? 

A That's correct. 

Q And it's true, isn't it, that you have not 

engaged in any formal additional training or 
courses of any subjects related to the 
medical profession since July 1973? 

A What would you consider formal courses? 

Q That's the same question I asked you at your 
deposition, and you said you had not. 

A If — I would say that going to medical 

meetings are a means that we remain current 
in addition to reading medical literature. 

If I said that I had not gone — if I 
implied I did not go to medical meetings, 
then that was not correct. 

Q Let's lay to one side medical meetings. But 
aside from medical meetings, it's a fact, 
isn't it, you haven't engaged in any formal 
additional training or courses in subjects 
related to the medical profession since July 

4399 

of 1973? 

A That is correct. 

Q And Mr. Riley asked you about being board 
certified. What is being board certified? 
That's when you take examinations that are 
administered by one of the bodies in the 
medical profession; correct? 

A That is correct. 

Q And you have to pass that examination to be 
board certified in particular specialties in 
the medical profession; right? 

A That is correct. 

Q And are you board certified in oncology? 

A No, sir. 

Q And are there professional organizations 

consisting of doctors who practice oncology? 

A Yes, sir. 

Q And do you belong to any of those? 

A No, sir. 

Q Let's switch over to another subject that 
pertains to this case. Doctor, how many 
times have you met with the plaintiffs' 
attorneys? Let me see if I can help you out 
a little bit if you're having trouble 
remembering it. 

4400 

Do you remember telling us when you 
were deposed in October and November of 1997 
you had what you could recall four to six 
meetings with the plaintiffs' attorneys 
before that deposition? 

A Yes, sir. 

Q Is that your best memory here today, too? 

A Before the deposition, that is correct. 

I've met with them since the deposition. 

Q All right. And all of those meetings took 
place in the conference room of Medical 
Consultants; right? 

A All the meetings prior to the deposition 
would have taken place at Medical 
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Consultants. 

Q Where did the meetings take place since your 
deposition was taken? 

A We met this morning before we came over 

here. I came over Tuesday and spent the day 
waiting to come to court. And those would 
have been the only occasions I recall. 

Q All right. 

A Other than — 

Q Let's talk for a minute here about the 
meetings that you had prior to your 

4401 

deposition in October, November 1997. All 
those meetings, those four to six meetings 
that you had, took place in the conference 
room of Medical Consultants; right? 

A That is correct. 

Q Right down the hall from your office and 
Dr. Turner's office? 

A Same place that we gave the deposition. 

Q And Dr. Turner was in some of those 
meetings; right? 

A I believe that she was in one or more of the 
meetings. I believe my deposition states. 

I don't recall. 

Q My question was she was in some of the 

meetings and you just don't recall how many; 
right? 

A I believe that's correct. 

Q Let me ask you some questions about when and 
how you formed the opinions that you told 
the jury about here this morning. You were 
deposed in October, in fact, on October 31, 
1997, the first deposition, first version of 
your deposition; right? 

A That is correct. 

Q And two weeks before that deposition you 
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began reviewing medical records and you had 
talked to plaintiffs' lawyers; right? 

A Two weeks before that meeting I began to 

review medical literature which I brought to 
the deposition. I believe there was a 
meeting with the plaintiffs' lawyers that we 
discussed the week of the deposition, I 
believe. 

Q And it's a fact, isn't it. Doctor, that you 
came to your opinion that Mrs. Wiley had a 
primary endobronchial adenocarcinoma two 
weeks prior to your deposition? 

A No, sir. 

Q At pages 80 and 81 of your deposition that 
was taken on October 31, 1997, see if you 
remember — 

MR. JAMES YOUNG: Excuse me. 
Counsel, which day and which volume? 

MR. WAGNER: That's the first one, 
October 31. 

Q The question was, "You said, in answer to my 
question what other aspects need to be 
developed, that you thought certain things 
like an endobronchial malignancy had to be 
confirmed. How is that to be confirmed? 
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Q 


A 

Q 


A 

Q 


Q 


Have you confirmed it? 

"Answer: I have confirmed it. 

"And how have you confirmed it? 

"Answer: By reviewing the clinical 

histories, the radiographic examinations, 
the biopsies, the bronchoscopy, and the 
post-mortem. 

"And when did you make that 
confirmation? 

"Answer: I have come to that 

conclusion over the past two weeks. 

"Question: Over the past two weeks? 

You hadn't made it before then, had you. 
Doctor?" 

Objection. 

"Question: My question is, you had not 

come to that conclusion before two weeks 
ago; correct? You just told me you just 
came to that conclusion within the last two 
weeks; correct? 

"Answer: That's true." 

Do you remember giving those answers to 
that question or those questions in your 
deposition. Doctor? 

My thinking was that the question involved 
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whether I had made any decisions about 
whether this could be a case of 
environmentally-caused cancer and I just 
decided. 

Doctor, the questions were about an 
endobronchial lesion that I just read to 
you. It didn't say anything about 
environmental tobacco smoke, did it? Do you 
want me to read the questions to you again? 
Yes. I'd like to hear them. 

"You said, in answer to my question what 
other aspects need to be developed, that you 
thought certain things like an endobronchial 
malignancy had to be confirmed. How is that 
to be confirmed? How have you confirmed 
it?" 

And so we were talking about an 
endobronchial, and endobronchial means 
within the bronchus; right? 

Correct. 

And we were talking about — 

MR. JAMES YOUNG: Excuse me, 

Mr. Wagner. Your Honor, he's reading from 
the deposition. That's not part of the 
deposition at all what he's just referred 
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to. 

MR. WAGNER: Maybe you and I have a 
different — I'm reading right here. I'll 
read the whole thing if you want. 

The question again. Doctor, that I'm reading 
to you out of your deposition, at page 80: 
"Now, you said, in answer to my question 
what other aspects need to be developed, 
that you thought certain things like an 
endobronchial malignancy had to be 
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Have you confirmed it? 

13 

"Answer: 

I have confirmed it. 
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"Question: 
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"Answer: 

By reviewing the clinical 
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"Question: 
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You hadn't made 

it before then, had you, 
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1 

Doctor? 


2 

"Question: 

My question is, you had not 


A 


come to that conclusion before two weeks 
ago; correct? You just told me you just 
came to that conclusion within the last two 
weeks; correct? 

"Answer: That's true." 

And we were talking about an 


9 


endobronchial malignancy; right? 


10 

A 

So I — in answer to your first question 

r 

11 


I'll say yes, that is correct. 


12 

Q 

You treated Mrs. Wiley in June of 1991; 


13 


right? 


14 

A 

Yes, sir. 


15 

Q 

And she died in June of 1991? 


16 

A 

Yes, sir. 


17 

Q 

So over — for over six years you never 

had 

18 


those opinions, did you? 


19 

A 

I really did not have an opinion either 

way 

20 


during that time until I began to review 

for 

21 


the case. 


22 

Q 

In fact, you formed those opinions about 


23 


three or four months before this trial was 

24 


scheduled to start; right? 


25 

A 

That would be correct. 
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So it took you over six years to form your 
opinions, even though you had access to Mrs. 
Wiley's medical records during the entire 
six-year period; right? 

If you're implying I spent six years 
reviewing the records, the answer would be 
no. 
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Q I was only stating that you had access to 
her medical records during that six years. 

A I would have had access to her medical 
records during that entire time. 

Q And it took you over six years to form those 
opinions even though you and Dr. Turner had 
been meeting with plaintiffs' attorneys 
about this case over the last three or four 
years; right? 

A I would not say it took me six years to come 
to that conclusion. I had that period of 
time that I could have been working on the 
case. It just happened that I didn't have 
the time and didn't put forth that much 
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effort until I knew the trial was going 
forward. 

Q Doctor, I thought I heard you say in your 
direct examination that pancreatic cancer 
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was not on your list of possibilities at the 
time that you were treating Mrs. Wiley or 
any time since. Right? 

A That is correct. 

Q Isn't it a fact. Doctor, that within the 
two-week period before your deposition on 
October 31, 1997, you were still considering 
whether Mrs. Wiley had primary breast 
cancer, primary lung cancer and primary 
cancer in her pancreas? 

A In preparation for my deposition, I listed 
breast along with pancreas as what I had 
then come to understand would be discussed 
at the deposition as to possibilities. 

Q Well, so, in fact, you considered those 
three possibilities — primary breast 
cancer, primary lung cancer, and primary 
cancer in her pancreas — within that 
two-week period before your deposition? 

A I thought through from my standpoint what 

would be the possibilities of one versus the 
other; that's correct. 

Q Now, it's your opinion, isn't it, I have 
heard you say that Mrs. Wiley had 
adenocarcinoma of the lung which was 
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endobronchial in origin; right? 

A That is correct. 

Q And that means that, in your opinion, it 
arose from inside the bronchial tubes; 
right? 

A As I drew a while ago, that would be my 

definition of disease that has originated in 
the bronchus. There are three ways that 
bronchial cancer can grow. 

Q Now, Doctor, you're an oncologist; is that 
right? 

A That is correct. 

Q And in your practice of medicine you don't 
normally diagnose cancer in your patients, 
do you? 

Q That diagnosis is usually made by a 
pathologist, isn't it? 

A That is correct. 

Q And you're not a pathologist? 

A That is correct. 

Q And, Doctor, it's correct, isn't it, that 

just because you find cancer in the lung, it 
doesn't mean that it started there; right? 

A That is correct. 

Q Do you agree. Doctor, that adenocarcinomas 
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of the lung are more commonly peripheral 
than central? 

A Yes, sir. 

Q And when we're talking about peripheral, we 

mean the outlying aspects of the lung; 
right? 
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A The outer half of the lung. 

Q And actually it's uncommon for an 

adenocarcinoma to originate in the bronchus, 
isn't it? 

A That's true. 

Q And that adenocarcinoma is, of course, the 
kinds of cancer Mrs. Wiley had; right? 

A That is correct. 

Q In fact. Doctor, isn't it true that before 
June of 1991 when you treated Mrs. Wiley, 
you could not specifically recall ever 
treating any patient whom you believed had 
an endobronchial adenocarcinoma, that is, 
one that originated in the bronchus? 

A I don't remember what I would have said in a 
deposition about that. 

Q Well, let's see if I can find it here. Page 
99 of Volume 2, Counsel. 

The question, prior to the time — this 

4411 

is line 6. "Prior to the time you began 
treating Mildred Wiley, had you ever treated 
any patient who you believed presented with 
endobronchial adenocarcinoma which you 
diagnosed as originating in the bronchus? 

"Answer: I have no recollection of the 

specific case. It's not unusual to have 
that happen. It's not the most common 
presentation." 

Do you remember giving that answer to 
that question? 

A So the answer is that I did not remember a 
specific case to tell you about at that 
time. 

Q And, Doctor, isn't it true that an 

adenocarcinoma of the lung that is in the 
periphery is more likely to be a metastasis; 
right? 

A That is correct. 

Q And that means that if it's in the periphery 
of the lung, it's more likely that it 
originated somewhere else and spread to the 
lung; right? 

A You're talking about adenocarcinoma of the 
lung in the periphery? 

4412 

Q Let me go back over it again if we're not 

clear. An adenocarcinoma in the lung that's 
in the periphery is more likely to be a 
metastasis. 

A You've just been arguing that 

adenocarcinomas of the lung are less common 
centrally than they are peripherally, and 
now you're asking me if they're more likely 
to be metastatic if they're peripheral? 

Q Yes, sir. 

A When you have extrathoracic malignancy that 

spreads to the lung, it is more likely to be 
bilateral, in the lower lung fields, and 
peripheral. 

Q I'm not sure that you answered my question 
so let me just see if I can refresh your 
recollection. At page 123 of Volume 2 of 
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your deposition we were talking about the 
subject, and the question was, "What is the 
significance —" this is at page 123, 
Counsel. Line 24. 

And you answered, "An adenocarcinoma of 
the lung that originated in the periphery is 
more likely to be associated with metastatic 
disease and thus it can be difficult whether 

4413 

an adenocarcinoma that presents itself at 
the periphery of the lung would be primary 
or secondary tumor. In my opinion, when an 
adenocarcinoma of the lungs presents 
centrally in the bronchial disease, the 
likelihood that that is metastatic disease 
is much less . " 

So the question. Doctor, again, just so 
you understand it, do you agree that if we 
have an adenocarcinoma in the periphery of 
the lung, it's more likely to be one that 
spread to the lung than originated there? 

A I don't think that follows. I think it's 
more likely to be if you have extrathoracic 
adenocarcinoma, it is more likely to spread 
to the periphery of the lung than to the 
central part of the lung. But I guess I'm 
still not — you're asking if you have 
simply a solitary metastasis — you have a 
solitary tumor in the lung. 

Q Let me see if I can rephrase it. Maybe 

we're not — maybe I'm not doing very well 
here. 

If you find an adenocarcinoma in the 
periphery of the lung, all right? Are you 

4414 

with me? 

A Yes, sir. 

Q It's more likely that that adenocarcinoma in 

the periphery of the lung didn't originate 
there but spread there from some other place 
as opposed to an adenocarcinoma that is 
found inside the bronchus. 

Here was your answer. Doctor, to the 
question. Let me read it to you again at 
line 25. Counsel, same page. 

A I'm sorry. I closed my book. 

Q An adenocarcinoma of the lung that 

originates in the periphery, and I guess the 
word originated there maybe isn't really 
exactly correct, is more likely to be 
associated with metastatic disease. 

And then — we went on and said then, 
the last line, you said when an 
adenocarcinoma of the lungs presents 
centrally in the bronchial disease, the 
likelihood that that is metastatic disease 
is much less. 

A I think that I have said what you're saying 
there. What I believe that I meant to say 
and what is true is that if you have disease 
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in the peripheral part of the lung, it is 
more likely to be metastatic than if it's in 
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the central part of the lung. 

Now, to discuss how often a peripheral 
tumor ends up being a primary or a secondary 
I think is where I'm getting confused about 
what you're asking me. 

Q All right. Let's move on. 

You do agree, don't you. Doctor, that 
most cancers have a tendency to 
preferentially metastasize to the lung? 

A That's a common site of spread, yes. 

Q That means they originate in some other 

organ such as the pancreas and then spread 
to the lung? 

A That would be an example. 

Q And, Doctor, do you agree with me that when 
you have a patient like Mildred Wiley who 
had multiple sites of cancer, in two or 
three different organs and in her bones, it 
can be very difficult to determine the 
primary site of her cancer? 

A It may or may not be. It may be obvious. 

Q Well, my question is, it can be difficult? 

A It can be difficult. 
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Q And there are various types of cancers: 

Small cell, squamous cell, adenocarcinoma, 
large cell; right? 

A That is correct. Those are the four types 
of lung cancer. 

Q And compared to other types of cancer such 
as small cell and squamous cell, 
adenocarcinoma is a type of cancer that can 
originate in the largest number of organs in 
the body; isn't that so? 

A You would have to consider squamous cell 
also in that group. Squamous cell can 
involve the vagina, the uterine cervix, the 
anus, the urinary bladder, the esophagus, 
the lung, the larynx, the oropharynx, lips, 
tongue. 

They both certainly very commonly are 
types of cancer that you will find in 
various parts of the body. 

Did you say in organs? Was the 
question whether adenocarcinoma is the most 
common type found in organs? 

Q Let me repeat my question, because I'm not 
sure you answered it. 

Compared to other types of cancer, such 

4417 

as small cell and squamous cell, 
adenocarcinoma is a type of cancer that can 
originate in the largest number of organs in 
the body? 

A That would be correct. 

Q Now let's talk about some of Mrs. Wiley's 
medical history. As you've already stated, 
prior to the time that Mildred Wiley was 
admitted to Ball Memorial Hospital, she was 
examined by Dr. Patel; right? 

A That is correct. 

Q But you've never discussed her case with 
Dr. Patel, have you? 
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Q 

A 

Q 


A 

Q 

A 
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Not to my knowledge. 

In fact, you had not seen Dr. Patel's 
findings on bronchoscopy that were made on 
May 6, 1991, before your deposition, had 
you? 

I do not believe that's true, as I look back 
on the record. I think if you look at my 
consultation, that I dictated a description 
of his findings that would have not been 
available to me unless I had seen that 
report. I did not remember having seen it. 
But if you look at my consultation, I 

4418 


described in more detail what he reported at 
bronchoscopy than did Dr. Turner. And so 
since the deposition I've come to believe 
that I must have had that bronchoscopy 
report or I couldn't have had that 
information. 

Your testimony here today is that when you 
were deposed you told us that you had not 
seen Dr. Patel's findings on bronchoscopy 
before your deposition, but now you believe 
that you had because it's in your consult 
note; right? 

I believe that I would have said I did not 
recall seeing that bronchoscopy report, but, 
as I say, in reviewing my consultation and 
Dr. Turner's, I have information about that 
bronchoscopy that she did not have, so I 
have to think that that would have been 
available when I did my consultation. 

Okay. 

THE COURT: Mr. Wagner, I think I'm 
going to stop you right here and we'll take 
the morning break. 

Sir, you may step down. 

(Standard admonition) 
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MR. CASSELL: All rise. 

(A brief recess was taken.) 

MR. CASSELL: All rise. 

THE COURT: Be seated. All right. 
Jury back in its entirety. 

Doctor, again state your name, please. 
THE WITNESS: Joseph Michael 

Songer. 

THE COURT: Mr. Wagner, you may 

continue. 


MR. WAGNER: Thank you. Your Honor. 

WAGNER: 

Now, Dr. Patel saw Mrs. Wiley and performed 
a bronchoscopy on May 6 of 1991; right? 

That is correct. 

And when he looked down into her bronchial 
tube with the bronchoscope, he concluded 
that he did not see any cancer; correct? 

He said he saw no endobronchial lesions, 
yes, that's correct. 

And then another thing that Dr. Patel did 
was to obtain washings; right? 

That's correct. 

And washings are something that's obtained 
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by using the bronchoscope; right? 
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A Correct. 

Q And what it does is to obtain cells from 
inside the bronchial tubes; right? 

A Correct. 

Q And then those cells are submitted to a 
pathologist; right? 

A That is correct. 

Q And the pathologist looks at the cells under 
a microscope and determines whether or not 
they're cancerous; right? 

A That is correct. 

Q And when Dr. Patel submitted his bronchial 
washings to a pathologist, the pathologist 
did not determine that they were cancerous; 
isn't that correct? 

A That's correct. 

Q So we'd have — Dr. Patel didn't see any 

when he looked through the bronchoscope and 
the washings didn't show any; right? 

A That's correct. 

Q Now, Mildred Wiley then was admitted to Ball 
Memorial Hospital at the end of May of 1991 
for back surgery, wasn't she? 

A She was on the schedule to go to surgery 
pending the results of the myelogram. 
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Q And she had recently had pneumonia; right? 

A Dr. Patel had treated her for pneumonia 
after the bronchoscopic exam. 

Q And when she was admitted she had some 
X-rays that showed that something had 
destroyed her L2 spinous process; right? 

A That's correct. 

Q And Dr. Turner then on June 6th performed a 
bronchoscopy; right? 

A That's correct. 

Q And she also obtained washings; right? 

A Correct. 

Q And she obtained something called brushings; 
correct? 

A Correct. 

Q Tell the jury what brushings are. 

A There's a little brush, a little round brush 
that's run along the bronchial airway. It 
is more likely to detect a malignancy than, 
say, washings in a particular case where you 
actually take a brushing of the bronchial 
lining. Then that brush is sent intact down 
to the pathologist. 

Q And she also obtained a biopsy tissue; 
right? 
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A That's correct. 

Q So she did these things, she got washings, 
she got brushings, and she got biopsied 
tissue. And when those were submitted to 
pathologists — the washings, the brushings 
and the biopsy — none of the pathologists 
determined that there are any cancer cells 
in those specimens; correct? 

A None of them established a diagnosis of a 
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malignancy. 

Q So we put a no and a no and a no by the 
washings, the brushings, and the biopsies 
obtained by Dr. Turner. 

So up to this point in time. Doctor, 
there was no conclusive diagnosis of the 
presence of any endobronchial cancer in Mrs. 
Wiley's lung; isn't that correct? 

A Well, Dr. Turner had seen endobronchial 
neoplasm. There was not a pathologic 
diagnosis. Is that your question? 

Q Yes, sir. 

A The answer would be — I'm sorry. Which 
way? 

Q Up to this point in time there was no 

conclusive diagnosis of the presence of any 
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endobronchial cancer in Mildred Wiley's 
lung; isn't that correct? 

A There was no positive biopsy on the chart. 

Q There wasn't just any biopsy, there was no 

diagnosis of cancer in the washings and the 
brushings or the biopsy; right? 

A There was no pathologic diagnosis of cancer. 
She saw cancer in the airway. She did not 
have the path report back. 

Q I understand what you're talking about. I'm 
asking you about what the pathologists 
found, not what Dr. Turner thought she saw. 

A There was no malignant diagnosis from the 
pathology department. 

Q Of either the washings, the brushings, or 
the biopsy obtained by Dr. Turner; correct? 

A Correct. 

Q And you and I agreed earlier that you need a 
pathologist to determine whether, in fact, 
what you're looking at or what you see is, 
in fact, cancer; right? 

A That's correct. 

Q Now, Doctor, what is sputum cytology? 

A Sputum cytology would be comparable with 
what you do with the washings. You 
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expectorate fluid from your throat after 
coughing, and that's sent to the laboratory. 

Q And on June 18 of 1991 a sample of Mrs. 
Wiley's sputum was obtained; right? 

A That's correct. 

Q And that was also sent to the pathologists 
to be looked at under the microscope to see 
whether or not there were any cancer cells 
in it; right? 

A That's correct. 

Q And, again, the pathologist did not find any 

cancer cells in Mrs. Wiley's sputum; right? 

A That's correct. 

Q So we put a no by that. 

And then we had an autopsy, didn't we, 
after Mrs. Wiley died? 

A That is correct. 

Q And in the autopsy there was no finding of 
any cancer in the bronchial airways of 
Mildred Wiley; correct? 
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A I don't see a description either way of the 
bronchial airway. 

Q It's a fact, isn't it. Doctor, that the 
autopsy report does not indicate that 
Mildred Wiley had an endobronchial tumor? 

4425 

A The — there is no description of the 

bronchial airway, so that would be correct. 
There is no description of an endobronchial 
tumor. 

Q All right. So we'll put a no by the 
autopsy. 

So from the time that Dr. Patel saw 
Mrs. Wiley on May 6 right up through the 
autopsy, after the bronchoscopy report by 
Dr. Patel reported not seeing an 
endobronchial lesion, that is to say cancer 
inside the bronchial airways, he took his 
washings and they were examined by a 
pathologist, and a pathologist determined 
there were no cancer cells in the washings; 
Dr. Turner performed a bronchoscopy and took 
washings, brushings, and a biopsy, all of 
which were examined by a pathologist and 
determined not to have any cancer cells in 
them. 

Now, on June 18 a sputum cytology was 
done on Mrs. Wiley which was again examined 
by a pathologist and determined not to have 
any cancer cells in it, and at autopsy there 
was no finding of any cancer cells in the 
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bronchial airways of Mrs. Wiley. Correct? 

A There was no report on the autopsy about the 
endobronchial findings up to that point, 
that's correct. 

Q And what doctors do when they perform 

autopsies is, and in Mrs. Wiley's case, they 
open up her chest; right? 

A Correct. 

Q And if they find something, they report it; 
right? 

A One would hope so. 

Q Doctor, you're a physician who relies upon 
medical records; right? 

A That is correct. 

Q And you didn't, of course, look into Mrs. 
Wiley's bronchial airways with a 
bronchoscope, did you? 

A No, sir. 

Q What you have to do is depend upon what 

Dr. Turner says in her report; right? 

A That is correct. 

Q And, Doctor, as a man of science, would you 
agree with me that the pathological findings 
would all indicate that Dr. Turner was 
probably wrong? 
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A No, sir. 

Q Doctor, even if Mrs. Wiley had an 

endobronchial adenocarcinoma, one that was 
inside the bronchial airways, you can't rule 
out the probabilities that it was a 
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metastatic lesion, can you? 

A I have ruled that out in my thinking, that 
this was a metastatic lesion. 

Q Well, but you can't rule it out from a 
medical perspective; right? 

A That's what I'm doing as a physician. I'm 
saying it was not a metastatic lesion. 

Q At page 182, Counsel, of Volume 1 of 

Dr. Songer's deposition, line 7, "Don't 
tumors spread into the bronchus? 

"Answer: Rarely. 

"Question: In your experience or 

rarely in the literature? 

"Rarely in my experience." 

So cancers can spread into the 
bronchial airways; right? 

A Cancer can spread into the bronchial 
airways, correct. 

Q And adenocarcinoma can spread into the 
bronchial airways; right? 
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A Yes, sir. 

Q Doctor, do you agree with this statement 
that's in DeVita, one of the authoritative 
textbooks that I asked you about earlier: 

"Endobronchial metastases are seen in 
approximately 28 percent of patients and are 
most frequently associated with cancers of 
the breast, colon, kidney and pancreas"? 

A I believe when that was reported to me in 

the deposition, I thought that was high, and 
I think other sources suggest it's high. 

Q Well, that statement is in DeVita. 

A That statement is in DeVita and I would read 
it and take it with a great deal of 
interest. 

I think the other thing has to do, and 
I would ask you, if there is any 
clarification as to under what circumstances 
those were found. Were those autopsy 
reports? Coincidental findings? Were they 
patients that died from pulmonary death? I 
don't think it's clear about those 
percentages and in what kind of cases they 
would be. 

Q Let me show you another source. 
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Doctor, if you turn to the second page 
of what I just showed you, at the top you 
see this is an article from a journal, 
medical journal by the name of Cancer? 

A Yes, sir. 

Q And Cancer is a journal of the American 
Cancer Society; isn't it? 

A Correct. 

Q You think that would be an authoritative 
source of information in your profession; 
right? 

A Yes. 

Q If you look at the title, this is entitled 
"Bronchogenic Carcinoma Simulated by 
Metastatic Tumors"; right? 

A Correct. 
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Q And in the first paragraph it says, "The 

affinity of the lung for secondary malignant 
focuses has long been established," and then 
they refer to "Willis, in a series of 500 
consecutive cancer autopsies, found the lung 
to be the site of metastases in 
approximately 30 percent of the cases." 

Did I read that correctly? Doctor? 

A 30 percent spread to the lung proper; 
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correct? 

Q Well, he says he found the lung to be the 
site of metastases, that would be a spread 
to the lung; right? 

A Correct. 

Q And then in the next paragraph, it says, 

"The variability of the clinical features 
and the pleomorphism of the pulmonary 
lesions has been noted." 

And then the authors say, "It's not 
been sufficiently emphasized, however, that 
pulmonary metastases, particularly those 
involving bronchi, may produce clinical and 
histological findings compatible with the 
diagnosis of bronchogenic carcinoma." 

Right? 

A Correct. 

Q Now, what the authors are saying there is, 
is that the clinical, that is to say the 
things that doctors see, and the 
histological findings — that's what happens 
when a pathologist looks under the 
microscope at specimens; right? 

A Correct. 

Q Can produce clinical and histological 
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findings compatible with the diagnosis of 
bronchogenic carcinoma, which means 
carcinoma that starts inside the bronchi; 
right? 

A Correct. 

Q And then if you go to page 1527, you see on 
that page under the heading "discussion." 

A Yes, sir. 

Q And about the sixth line down it starts out 
the predilection; right? 

A Correct. 

Q And predilection, I think that means the 
tendency for something to happen; right? 

A That's true. 

Q The predilection for pulmonary metastases 
among carcinomas — that would be cancers 
that spread to the lung; right? 

A Yes. 

Q Says, "The predilection for pulmonary 
metastases, among carcinomas that are 
difficult to detect clinically, suggests 
that many erroneous diagnoses of primary 
lung cancer are made in the absence of 
autopsy. Our observations have confirmed 
that minute —" and that means very small, 
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doesn't it? 
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A Correct. 

Q "Our observations have confirmed that minute 
carcinomas of the pancreas, kidney, and 
adrenal may produce extensive lesions in the 
lung that masquerade as bronchogenic 
carcinomas throughout the clinical course of 
illness." 

Did I read that correctly? 

A Correct. 

Q Then they say, "Cumulative experience has 
shown that pulmonary metastases may 
reproduce any of the manifestations of 
bronchogenic carcinoma, including classic 
symptoms and signs, typical 
roentgenographic —" did I pronounce that 
correctly? 

A Yes, X-ray. 

Q X-ray. "Opacities," that means something 
looks like a mass in the lung; right? 

A Opacity doesn't mean mass, per se. It's 
just a darkened area. 

Q Okay, a darkened area. And then "exfoliated 
cancer cells in the sputum." Exfoliated 
means sputum is brought up? 

4433 

A Exfoliated just means the cells have come 
away from the bronchial epithelium. 

Q "Or bronchial aspirate and biopsy findings. 
Cytological and/or pathological confirmation 
of bronchial cancer does not necessarily 
attest that the tumor originated in the 
bronchus. Complete autopsy may be required 
to validate the diagnosis of bronchogenic 
carcinoma"; right? 

A That's true. That's why you have to put the 
whole picture together. 

Q And in Mrs. Wiley's case, we didn't have any 
findings of an endobronchial lesion, one in 
the bronchial tubes at the ultimate 
diagnosis, which is autopsy; right? 

A The ultimate diagnosis, is that what you 
said? 

Q Yes, sir. 

A None was described. 

Q You mentioned that, in direct examination by 

Mr. Riley, that one of the reasons that you 
don't think that Mrs. Wiley had pancreatic 
cancer was that no cancer was found in her 
liver; right? 

A Correct. 

4434 

Q Well, Doctor, isn't it a fact that if you 
have a case of primary lung cancer, cancer 
that starts in the lung, the liver is also 
one of the usual sites that primary lung 
cancer metastasizes to? 

A Lung cancer can go to the liver. 

Q In fact, it's one of the most common sites 
it does go to; right? 

A It's common. Not as common as bone, but 
it's common. 

Q You also mentioned that Mrs. Wiley was 
coughing up blood; right? 
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A I believe that was in the record. 

Q Isn't it a fact that when Mrs. Wiley was 

admitted to Ball Memorial Hospital, she was 
not at that time coughing up blood? 

A I don't believe that she was actively 
coughing up blood at that time. 

Q She actually stopped coughing up blood at 
some point before she ever entered the 
hospital; right? 

A Presumably. 

Q And she had also had pneumonia before she 
entered the hospital, right? 

A Dr. Patel treated her for pneumonia thinking 
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that that might explain the findings on his 
bronchoscopic exam. 

Q And she also had sinusitis? 

A In January of 1991 she saw Dr. Vesey, who 
obtained some X-rays that were read as 
showing some mucal periosteal thickening of 
the ethmoid sinuses. I don't recall what 
his treatment was. 

Q Let's switch over to a little different 
topic. Let me show you a document that's 
already been admitted into evidence in this 
case. Doctor, and I'll just ask you if you 
recognize it. 

A Yes, sir. 

Q You recognize that as a something entitled a 
progress note that was prepared by 
Dr. Turner; right? 

A That is correct. 

Q And that's a document that was also in your 
files, wasn't it? 

A I believe that's correct. 

Q And in fact, you've read this document 
before, haven't you? 

A Yes, sir. 

Q And it refers to a conversation that 
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Dr. Turner had with you on May 24, 1993, 
about Mildred Wiley and her cancer; right? 

A That is correct. 

Q And you believe that Dr. Turner would have 
accurately reported in that document what 
you and she talked about, don't you? 

A I believe so. 

Q And Dr. Turner says in that document, and I 
quote, "When I talked to Dr. Songer today, 
which would have been May 24, 1993, he 
stated he could not get up on a witness 
stand and state that this unequivocally was 
related to lung cancer because of an 
elevated CA15-3 which he obtained. This may 
indicate breast cancer." 

That's what Dr. Turner said; right? 

A That's correct. 

Q And you don't deny that you told Dr. Turner 
that; correct? 

A I have no recollection if I told her that. 
That was certainly my concern in reviewing 
the case at that time. 

Q And you agree, don't you, that breast cancer 
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is one of the tumors that's most often 
associated with metastatic bone disease? 
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A That's correct. 

Q And that means cancer that starts in the 
breast that spreads to the bones; right? 

A Right. 

Q And Mrs. Wiley had metastatic bone cancer, 
didn't she? 

A She had two areas of lytic disease. I think 
I mentioned earlier that bone is one that 
you tend to see mixed lesions, and she did 
not have the mixed lesions. It's more 
typical. 

Q Well, she had cancer that spread to her 
bones. 

A Correct. 

Q Spine; right? 

You agree that breast cancer frequently 
spreads and metastasizes to the lung; right? 

A That's correct. 

Q Do you agree. Doctor, that physical 

examination of the breast can fail to find 
small tumors in the breast? 

A That's correct. 

Q Mammograms can also fail to find small 
tumors in the breast; right? 

A That's correct. 
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Q Breast cancer is the most common cancer in 
women? 

A Most common cancer incidence in women, 
that's correct. 

Q Do you agree that diets high in fat may 
cause breast cancer? 

A That has recently become a subject of 

debate. At one time it was thought that 
that was the case. I believe that there is 
recent discussions that it may not, indeed, 
be a factor in breast cancer. 

Q In your deposition you told us diets high in 
fat may cause breast cancer, didn't you? 

A I'd like to see that. 

Q Well, I hope I can find it. Let's see. 

Line 2 at page 109, Counsel. 

"Question: Is fatty diet a known risk 

factor for breast cancer? 

"Answer: There is some evidence that 

increased intake of certain types of fat is 
associated with a higher risk of breast 
cancer." 

A I'm sorry. I've got — 

Q There is 2. 

A I'm sorry. 

4439 

Q Page 109, line 11. 

Question was, "Is fatty diet a known 
risk factor for breast cancer? 

"Answer: There is some evidence that 

increased intake of certain types of fats is 
associated with a higher risk of breast 
cancer." 

You gave that answer to that question. 
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didn't you? 

A Right. I thought I had answered it the way 
that I just stated it. That's the way I 
would answer it if you would ask me today. 

Q Do you agree. Doctor, that the cause of 

breast cancer in most patients is unknown? 

A That's correct. 

Q And Mildred Wiley was how old when she was 
admitted to Ball Memorial? She was 56 years 
old; is that right? 

A That's my recollection. 55 or 56. 

Q And when Dr. Turner examined Mrs. Wiley in 
June of 1991, Dr. Turner found fibrocystic 
changes in her breast; correct? 

A She talks about fibrocystic changes, yes. 

Q And in your consult report of June 3, 1991, 
you also noted that she had fibrocystic 
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changes in her breast; right? 

A I report fibrocystic changes. 

Q And what that means is that she had lumps in 
her breast; right? 

A She had lumpy breasts. That would be your 
description. Not lumps. It's lumpy 
breasts. 

Q And it's your opinion that lumpiness or 
lumps in the breast are treacherous and 
might be cancer; isn't that right? 

A I think I mentioned the concern relative to 
fibrocystic disease is if you have a 
radiographic or a pathologic diagnosis of 
certain types of fibrocystic disease that 
does predispose to breast cancer. We don't 
have mammographic evidence or any history of 
a biopsy that would suggest that. Anytime 
you examine breasts, you're always concerned 
about whether you can feel everything you 
need to feel. 

Q See if you remember giving this answer at 
page 119 of Volume 1, line 18. 

"But when I feel breasts that I would 
describe as fibrocystic, I'm saying that 
those are lumpy breasts. And they are 
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treacherous because there might be something 
there that you couldn't find in a particular 
case. Bilateral lumpiness of the breast, to 
me, I don't think of as breast cancer. 

"Question: Is there something there 

that you might not be able to find you're 
referring to cancer? 

"Answer: That could occur." 


9 


Did you give those answers 

to those 

10 


questions. Doctor? 


11 

A 

What page was that? 


12 

Q 

Volume 1, 119, line 18, to 120, 

line 4 . 

13 

A 

Yes, sir. 


14 

Q 

Now, Mrs. Wiley had a chest wall 

mass, 

15 


didn't she? 


16 

A 

That's correct. 


17 

Q 

And on June 1, 1991, Dr. Springer, was it? 

18 

A 

Sprunger. 


19 

Q 

Dr. Sprunger excised that chest 

wall mass? 
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A That's correct. 

Q That means he surgically removed it, didn't 
he? 

A In its entirety. 

Q And what are called chest lesions commonly 
occur with breast cancer; right? 

4442 

A Well, you're saying chest wall lesions, you 
mean — 

Q That's my question. 

A Did you ask if chest lesions are common with 
breast cancer? Was that your question? 

Q Let me repeat the question. What are called 
chest wall lesions commonly occur with 
breast cancer; right? 

A That's correct. 

Q Because they spread from the breast; right? 

A Well, they are in close proximity to the 
breast, so, yes, you will see chest wall 
lesions around the site of primary breast 
cancer. 

Q And the chest wall mass that was excised by 
Dr. Sprunger is a lesion of the type that 
would commonly occur with breast cancer; 
isn't that also true? 

A No, sir. 

Q Look at Volume 2 of your deposition, page 

115. "Question: The chest wall lesion that 
was excised from Mildred Wiley's left chest 
wall; do you recall that? 

"Answer: Yes, sir. Yes, sir. 

"Question: Would that be a lesion of 

4443 

the type that would commonly occur with 
breast cancer? 

"Answer: It could occur in that 

location. 

"Question: So the answer to my 

question is yes? 

"Answer: Yes, sir." 

Did you give those answers to those 
questions. Doctor? 

A I would not have been talking about the 
type. If you look at your question, you 
say, "Do chest wall lesions commonly occur 
along with breast cancer? 

"Are you talking about metastatic 
disease to the breast or are you talking 
about — 

"Yes. 

"Yes, sir. 

"And would the lesion that was excised 
from Mildred Wiley's left chest wall be 
consistent with that statement? That is the 
statement that metastatic chest wall lesions 
commonly occur with breast cancer. 

"That's true. The pathology of a 
poorly differentiated carcinoma is not 
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typically what you would see in breast 
cancer." 

Q Let's go ahead and read what else you said. 
Then you answered that last question by 
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saying, "You're asking if someone with 
breast cancer could have a chest — 

"Next question — it's a bad question. 
Doctor. Let me withdraw it. 

"The chest wall lesion that was excised 
from Mildred Wiley's left chest wall, do you 
recall that? 

"Answer. Yes, sir. Yes, sir. 

"Question: Would that be a lesion of 

the type that would commonly occur with 
breast cancer? 

"Answer: It could occur in that 

location. 

"Question: So the answer to may 

question is yes? 

"Answer: Yes, sir." 

A My point is the location was appropriate. 

The pathology was not. 

Q You didn't say anything about pathology when 
I asked you those questions because we were 
talking about the particular chest wall 
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lesion that Mrs. Wiley had. 

A I disagree. I disagree with that entirely. 

Q When you examined Mrs. Wiley on June 3, 

1991, for the first time, you weren't able 
to rule out the possibility she had primary 
breast cancer; right? 

A Would you ask that question again, first 
time I saw her? 

Q Yes. When you examined Mrs. Wiley on June 
3, 1991, you were not able to rule out the 
possibility that she had primary breast 
cancer; correct? 

A I did not mention it in my consultation that 
she had primary breast cancer. 

Q Well, Doctor, I didn't ask you whether you 
did that. I just asked you whether or not, 
when you saw her on June 3, 1991, you were 
not able to rule out the possibility that 
she had primary breast cancer; isn't that 
correct? 

A That's correct. 

Q All right. And then on June 5, 1991, you 
spoke to Dr. Weaver; right? 

A That's correct. 

Q Dr. Weaver is a pathologist on the staff at 
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Ball Memorial Hospital; correct? 

A At that time. 

Q And Dr. Weaver was at that time, and I 
suppose still is, a pathologist whose 
opinions you respect; correct? 

A That's correct. 

Q And his diagnosis included breast cancer; 
right? 

A Lung cancer and breast cancer, yes, sir. 

Q And you ordered a CA15-3 test which is a 

tumor marker which I understand from your 
direct examination you've changed your mind 
about, but you ordered a CA15-3 test which 
is a tumor marker for breast cancer or at 
least at that time it was; right? 
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A At that time we were using it as a marker 
for breast cancer. If you look at the 
actual report, there is a statement that you 
should not use it in the diagnosis. If we 
could see the actual report on that CA15-3, 
there is a statement there that you should 
not use it. Could we see that? The CA15-3 
report, could we see that? 

Q Your counsel can give it to you. 

MR. RILEY: Your Honor, I object. 
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I am not counsel for the doctor. 

MR. WAGNER: I'm sorry. Mr. Riley 
is correct. 

Q Let me ask another question here. Doctor. 

The results of that test were elevated; 
right? 

A The result was 100 with a normal up to 25. 

Q So the test results were four times normal; 
right? 

A That's correct. 

Q On June 10, 1991, you began treating Mrs. 
Wiley for breast cancer with Tamoxifen; 
right? 

A That's correct. 

Q An anti-hormone therapy that's used in 

treating breast cancer; right? 

A Correct. 

Q And then on June 24, 1991, 14 days later, 
after you began treating her for breast 
cancer, Mrs. Wiley died. 

A That's correct. 

Q And there was an autopsy performed. Right? 

A Correct. 

Q And in your opinion. Doctor, the autopsy 

should have examined Mrs. Wiley's breast 
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tissue to rule in or rule out whether she 
had breast cancer; right? 

A In retrospect it would have been helpful. 

Q But that wasn't done, was it? 

A It was not pathologically examined, that's 
correct. 

Q Now, Doctor, I want to ask you some 

questions now about your opinions about 
whether or not Mrs. Wiley had a primary 
pancreatic cancer. 

Now, Dr. Kocoshis performed and 
supervised the autopsy, didn't he? 

A I believe that's correct. 

Q But you never discussed Mrs. Wiley's case 
with Dr. Kocoshis after Mrs. Wiley died; 
correct? 

A No, sir. 

Q That's not correct? 

A I never have talked to Dr. Kocoshis at any 
time about the autopsy. 

Q And, Doctor, you agree, do you not, that 

pancreatitis may be a cause of pancreatic 
cancer? 

A No, sir. There is a form of familial 

pancreatitis that is thought to be increased 
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risk, but I don't think the literature — 
there is some evidence yes, some evidence 
no. 

Would it be appropriate for me to read 
the report that I had asked about on the 
CA15-3? 

Q Mr. Riley can ask you about it. 

I think you've already explained it, 
that there is a statement on the CA15-3 lab 
report that says it's not to be used for 
diagnostic purposes; right? 

A Correct. 

Q But in 1993, you were using it for 
diagnostic purposes? 

A No, we were not using it for diagnostic 
purposes in 1991. 

Q Or '91, yes. 

Doctor, see if you agree with this 
statement that's in DeVita on chronic 
pancreatitis. "An association between 
pancreatitis and an increased risk of 
pancreatic cancer has long been suspected, 
although the magnitude of the risk remains 
uncertain." 

A As I say, that has appeared in the 
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literature. I have read recent information 
on cancer of the pancreas that says that 
it's — when you rule out other things, such 
as smoking and other risk factors, that it's 
not clear whether typical pancreatitis is a 
cause or is related. There is a heredity 
form of pancreatitis that is said to be at 
increased risk. 

Q You agree, do you not, that some medical 
authorities believe there's an association 
between pancreatitis and pancreatic cancer? 

A I believe that has been historically the 
case. 

Q Do you know whether or not at autopsy it was 
found that Mrs. Wiley had pancreatitis? 

A I do not recall that that was in the report. 

Q You just don't know one way or the other? 

A Don't know either way. 

Q You've also read, although there may be some 
debate about it, that coffee consumption can 
be a cause of pancreatic cancer; right? 

A I think the same is true of coffee and 
alcohol. Historically there has been 
debate, and I think it's not clear. 

Q Do you know how much coffee Mrs. Wiley 
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consumed? 

A I don't recall. 

Q Doctor, you agree, do you not, that primary 
pancreatic cancer, cancer that originated in 
the pancreas, commonly metastasize to the 
lung? 

A That is true. 

Q And when you saw Mrs. Wiley on June 3, 1991, 
you noted in your notes, that have been 
introduced here as evidence, that she had 
lost 12 to 15 pounds over the last month; 
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right? 

A That was reported. 

Q And weight loss is one of the symptoms of 
pancreatic cancer; isn't it? 

A Weight loss is a symptom of virtually all 
kinds of metastatic cancer. 

Q Doctor, weight loss is one of the symptoms 
of primary pancreatic cancer; is it not? 

A True. 

Q We talked about back pain. She did have 
back pain? 

A But we know the back pain was not related in 
any way to the pancreas. 

Q Mrs. Wiley had suffered a fall and injured 

4452 

her back; right? 

A That's true, in March. 

Q And she had metastatic lesions to her spinal 
area; right? 

A Right. 

Q And so she was having back pain, and she — 
all the causes of all that back pain, as you 
sit here today, you don't really know, do 
you? 

A I think it's obvious she had back pain 

because of lytic destruction of her second 
lumbar vertebra. Dr. Greg Dickerson started 
her on radiation therapy for that purposes. 

Q She may also have been having back pain 
because she had pancreatic cancer; isn't 
that also? 

A True. I don't believe you would get back 
pain from the size of the malignancy, from 
the size that was in her pancreas. 

Q You mentioned that a couple of times. How 
do you know what the size of Mrs. Wiley's 
malignancy was in her pancreas? 

A I believe it was less than in the range of 2 
centimeters. I think this same gentleman 
whose deposition I read, I believe that he 
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reported it was in the range of 2 
centimeters. 

Q There is nothing in the autopsy report that 
tells you what the size of Mrs. Wiley's 
pancreatic cancer was; isn't that correct? 

A It was the size of — he described it as he 
thought it was in a peripancreatic lymph 
node, which would be like a half centimeter 
in size, so that was what I was going by 
there. And as I say, there is one 
deposition I read suggested it might have 
been as big as a 2 centimeter. 

Q The only thing that anybody knows when they 
take tissue at autopsy from an organ like 
the pancreas and examine it under the 
microscope is what that particular specimen 
shows; right? 

A True. 

Q And unless you looked at the entire pancreas 
and microscopically examined it, the only 
thing you know is what that tiny little 
slice shows; right? 
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A So I'm saying what was on that tiny little 
slide could not cause back pain. 

Q But the point is. Doctor, that Mrs. Wiley's 
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pancreatic cancer was certainly much bigger 
than that tiny little slice that was being 
examined under the microscope. 

A I don't have any information to confirm 
that. 

Q Sure. 

Now, isn't it a fact. Doctor, that 
glucose intolerance is also present in most 
patients with pancreatic cancer? 

A It can occur in pancreatic cancer. I would 
not say it's true in most. Again, it 
depends on how much damage is done to the 
islet cells, which is the area that produces 
insulin. So I think most is unlikely to be 
true. Depends on the stage of the disease. 
If you have — 

Q Let's you and I not quibble over most for a 
moment. Glucose intolerance can be present 
in patients with pancreatic cancer; right? 

A That is correct. 

Q And glucose intolerance was indicated on 

Mrs. Wiley's laboratory reports when she was 
admitted to the Ball Memorial Hospital, 
wasn't it? Let me save you some time. 

Doctor. 
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A We're looking at blood sugars of 124, 136, 
and 128. I would not consider that 
particularly significant elevation of blood 
sugar. 

Q Doctor, let me ask you a question here. 

MR. JAMES YOUNG: Your Honor, He's 
interrupting. 

MR. MOTLEY: Your Honor, I object. 

MR. WAGNER: I haven't asked my 

question. 

MR. MOTLEY: Now he's interrupted 
me. Your Honor, I believe I have the 
right — 

THE COURT: I think he did ask him 
a question. You can finish your answer. 

MR. WAGNER: Could I just ask a 
preliminary question? 

MR. MOTLEY: Now he's trying to 
overrule your ruling. 

Q Go ahead. Doctor. 

A We have a blood sugar of 124 at 2000 hours 
on May 29th. That would not be an elevated 
blood sugar for 8:00 in the evening if she 
had had something to eat within a short 
period of time before that. 
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We have a fasting blood sugar of 136. 

At least it's done at a time when you would 
think it would be fasting. You would need 
to know if she had any IV fluids running at 
that time, if she had dextrose 5 percent, 
which is a common type of intravenous 
maintenance fluid. 136 would not be out of 
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range. 

Again, a 128 at 1700 hours on the 10th 
of June, which would be 5:00 p.m. 

These are not significant elevated 
blood sugars if I were just looking at them 
as a non-diabetologist. 

Q Now, Doctor, let me ask you a question. 

What I've handed to you are laboratory 
reports, routine chemistry on Mrs. Wiley; 
right? 

A That is correct. 

Q And in these laboratory reports deal with a 
number of different kind of tests that were 
administered to Mrs. Wiley; right? 

A That's correct. 

Q And in the case of glucose, there are 

letters that appear after each one of those 
numbers; right? 
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A Right. 

Q And if we look on the third page of this 

laboratory report, down close to the bottom 
we see footnotes and symbols, don't we? 

A Low, high. 

Q Well, just a moment. I just asked you one 
question. Do you see footnotes and symbols; 
right? 

A That is correct. 

Q The letter L is for low; right? 

A That's correct. 

Q And the letter H is for high, isn't it? 

A Correct. 

Q And opposite each one of the glucose tests 
on Mrs. Wiley on this lab report on May 
29th, June 4, and June 10, each of those is 
high, isn't it? 

A Each one has an H by it, which means it fell 
out of the range of the 70 to 100 which is 
the fasting state. 

The clinician knows when he looks at 
this laboratory test that that 70 to 100 is 
based on an assumption that the blood sugar 
was drawn in the fasting state. So yes, it 
falls out of that range, but we don't know 
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if any of these tests were fasting. 

Q And you don't know either, do you? 

A No, sir. Well, I presume the ones at 8:00 
in the evening and 5:00 in the evening were 
not fasting. 

Q But what we do know is that she had high 
glucose according to these tests. 

A She had ranges that were higher than the 
fasting blood determination of a glucose, 
which is necessary to diagnose diabetes or 
glucose intolerance. 

Q And glucose intolerance is one of the 

symptoms of pancreatic cancer; isn't it? 

A I wouldn't call it a symptom of pancreatic 
cancer. It can be present in pancreatic 
cancer. 

Q All right. Now, you can have cancer in the 
pancreas of the head; right? Let me back up 
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for a moment. I'm not sure I followed all 
your terminology when Mr. Riley was 
examining you, but the pancreas can be 
divided into the head, the body, and the 
tail; right? 

A Right, head, neck, body and tail. The neck 
is kind of where it narrows down. It goes 
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tail, body, then the little narrowing is 
called neck, and then the head. 

Q And you told Mr. Riley in answer to some 
questions about the fact that Mrs. Wiley 
wasn't yellow or it would be jaundice; 
right? 

A Correct. 

Q And isn't it a fact. Doctor, that 

adenocarcinoma that is in the body or the 
tail of the pancreas doesn't usually cause 
jaundice? 

A That's true. That's the 30 percent that is 
in the body and tail would only cause 
jaundice very late. 

Q Doctor, do you agree that more than 80 

percent of all cancers of the pancreas are 
adenocarcinomas? 

A Yes, sir. 

Q And Mrs. Wiley had adenocarcinoma; right? 

A That's correct. 

Q Now, when you were deposed in this case and 
told us what your opinions were in October 
of 1997, isn't it a fact. Doctor, that you 
did not know that the autopsy had found 
adenocarcinoma in Mrs. Wiley's pancreas? 
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A I would have had the information that 

described a peripancreatic lymph node being 
involved, and that I had no reason to think 
that that was not the case. 

Q Well, Doctor, the peripancreatic lymph node 
is not in the pancreas, is it? 

A It would typically be on the outside of the 
pancreas. 

Q So the answer to my question is yes, that's 
correct? 

A It can — the majority of the time it would 
be on the outside of the pancreas. 

Q The peripancreatic lymph node is a lymph 
node that's part of the lymph system that 
rests around the pancreas; right? 

A That's correct. You can have 

intrapancreatic but, strictly speaking, a 
peripancreatic lymph node would be on the 
outside. 

Q So what you read in the autopsy report was a 
finding by the doctors who performed the 
autopsy of adenocarcinoma in the 
peripancreatic lymph node; right? 

A Right. 

Q And you didn't know when your deposition was 
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taken in this case and you told us what your 
opinions were, that Mrs. Wiley actually had 
cancer in her pancreas, did you? 
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A That would be correct. 

Q Because that finding was omitted from the 
autopsy report, wasn't it? 

A My belief is there is one area of cancer 

related to the pancreas. It was initially 
described as a peripancreatic lymph node and 
it now is being described as within the 
pancreas. 

I believe that we're still dealing with 
one tumor here. Whether it's 
peripancreatic — and I don't believe that 
we're saying that there was another tumor 
found in the pancreas, subsequently, that 
was different from the one that was 
described. I believe, again, in reading 
that deposition. 

But to say what I knew then is that 
there was one tumor nodule that was felt and 
it was described as a peripancreatic lymph 
node. 

Q Let's be very, very clear here. Doctor. 

There was an autopsy report. Correct? 
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A Correct. 

Q Microscopic findings at autopsy were to the 
effect that there was cancer found in the 
peripancreatic lymph node; correct? 

A That is correct. 

Q There was no finding in the autopsy report 
of cancer in the pancreas itself; correct? 

A That's correct. 

Q And what you had when you were deposed in 

this case in October of 1997 was the autopsy 
report; correct? 

A Correct. 

Q And you didn't know when you were deposed in 
October of 1997 and told us what your 
opinions were that cancer was actually found 
in Mrs. Wiley's pancreas, did you? 

A No, sir. 

Q No, sir. Does that mean my question is 

correct? 

A I did not know, there was no report that 
anything was found in the pancreas. 

Q Doctor, I want you to assume that 

Dr. Kocoshis was deposed in this case. Do 
you know that? 

A Yes. 
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Q But you've never read his deposition? 

A No, sir. 

Q I want you to assume that Dr. Kocoshis — 

MR. MOTLEY: Excuse me. Your Honor, 
we have an objection. We'd like to 
approach. 

THE COURT: All right. 

(Bench discussion) 

THE COURT: All right, Mr. Wagner. 

Q All right. Doctor. I was, I think, 

questioning you a little bit about your 
knowledge of the fact that cancer was found 
in Mrs. Wiley's pancreas at autopsy. Do you 
remember that, before we got interrupted? 
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A Right. 

Q Now, Doctor, I also asked you whether or not 
you had ever read Dr. Kocoshis' deposition, 
and you told me you had not; right? 

A That's correct. 

Q And you told me you had never talked to 

Dr. Kocoshis about Mrs. Wiley's case; right? 

A That's correct. 

Q And you know, however, that Dr. Kocoshis was 
deposed; right? 

A That's correct. 
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Q And, Doctor, I want you to assume that 

Dr. Kocoshis, when he was deposed, testified 
that he talked to the plaintiffs' lawyers 
about the omission of a finding of cancer in 
the pancreas from the autopsy report about 
November 5, 1997. And you met with 
plaintiffs' lawyers before your deposition 
on November 13, 1997, didn't you? 

A Is that a Tuesday? 

Q I don't remember the day of the week, but 
you can testify — you told us — 

A Right. 

Q And you were deposed on November 13, 1997, 
but when you had that meeting with the 
plaintiffs' lawyers before your deposition, 
they didn't tell you that Dr. Kocoshis had 
already told them the fact that there was 
cancer in the pancreas was omitted from the 
autopsy. 

A That is correct. 

Q And that information would have been 

important to you in your deposition, would 
it not. Doctor? 

A All the information we could have gotten 

from that autopsy would have been helpful. 
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Q Now, Doctor, do you know a Dr. Steven Smith? 

A Yes, sir. 

Q You know he is the director of occupational 
environmental health medicine at Community 
Hospital in Indianapolis? 

A Yes, sir. 

Q You respect Dr. Smith's opinions in the 

field of occupational disease and 
occupational medicine; isn't that correct? 

A That's correct. 

Q In fact, you value Mr. Smith's opinion so 
much you telephoned him and discussed Mrs. 
Wiley's case with him in October of 1997; is 
that correct? 

A That's incorrect. I called him and it was 
immediately pointed out that he had either 
been deposed or was going to be deposed and 
the conversation ended as soon as the name 
Mildred Wiley came up. So the case was not 
discussed whatsoever. 

Q Well, you telephoned him to discuss the case 
with him, did you not? 

A I actually telephoned him just — it was 
basically I'm going to be giving a 
deposition in this case, give me some 
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thoughts, you know, I've never done this 
before. So I telephoned him, that's 
correct. 

Q And you told Dr. Smith that Dr. Turner had 
asked for your help? And that you were 
going to be deposed in this case; right? 

A Told him I was going to be deposed. I don't 
remember anything about Dr. Turner had asked 
me to help her. I don't recall that part. 

Q When I asked you about whether or not you 
had talked to Dr. Smith about this case in 
your deposition, you denied it, didn't you? 

A I denied it. I didn't say I hadn't called 
him. I said I hadn't discussed the case and 
I would continue to say I didn't discuss the 
case. 

Q Let me read the precise question that I put 
to you. Page 128 of Volume 2. "Have you 
ever discussed Mildred Wiley's case with 
Dr. Steven Smith?" 

"No, sir." 

A When I would answer a question about 

discussing a case, it would mean sitting 
down, or rather talking over the phone about 
details of the case. None were discussed. 
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It was virtually. Hi, Steve, how are you 
doing, I'm involved with a case that's going 
to be related to passive smoke, can you give 
me some thoughts. And could this possibly 
be the case of Mildred Wiley. I said yes. 
And he told me, and I certainly agreed, I'm 
going to be deposed or whatever his answer 
was. We didn't say another word about the 
case. 

Q But did you discuss the fact that you were 
involved in Mildred Wiley's case with 
Dr. Smith? 

A Yes. 

Q And when I asked you whether or not you 
talked to Dr. Smith about Mildred Wiley's 
case, you told me no? 

A And I would stand on that today, that I did 
not discuss her case with Dr. Smith. 

MR. WAGNER: That's all I have. 

Your Honor. 

THE COURT: Mr. Ohlemeyer, do you 
have any questions? 

MR. OHLEMEYER: Just a few. Your 
Honor. I'll try to be very brief. 

CROSS-EXAMINATION 
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BY MR. OHLEMEYER: 

Q Dr. Songer, we met at your deposition; 
right? 

A That is correct. 

Q And you are a doctor that works with other 
doctors to treat people's cancer; right? 

A Correct. 

Q When you do that, you don't need to know 

what caused their cancer in order to treat 
it, do you? 
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A For the most part it would not be necessary. 
I can imagine some circumstances when it 
would. If you're treating a non-Hodgkin 
lymphoma, it would be important to know if 
it was related to AIDS, for example, so 
there are things that you would need to 
know. Generally speaking, I would not have 
to know that information. 

Q And rarely, if ever, do you involve yourself 
in determining the cause of someone's lung 
cancer; right? 

A Rarely, if ever, and I hope never again. 

Q Do you have the notes that you brought with 
you? I just want the yellow. And just so 
we're clear. Doctor, I've seen these before; 
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right? 

A Right. 

Q These are notes that you prepared — well, 
these aren't any notes you prepared while 
you were treating Mrs. Wiley; right? 

A That's correct. 

Q They're notes that you prepared after you 
got involved in the lawsuit; right? 

A Correct. 

Q And what you did was you went to the library 
and you looked through some medical 
textbooks and through some medical 
literature and you wrote some notes down; 
right? 

A Actually what I did, I pulled three medical 
oncology texts that we had right at our work 
station at Medical Consultants at random, 
the three that I think were mentioned 
earlier, and then I also brought a report 
from the National Institutes of Occupational 
Safety and Health which I had gotten through 
our epidemiology department to review, and I 
reviewed those and made notes prior to my 
deposition. 

Q And one of the books you looked at was a 
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book called Pulmonary Pathology by Dail and 
Hammar; right? 

A I had not looked at that before the 

deposition. I have looked at it since 
because I was asked, I was actually read 
some passages out of that, and so I have 
looked at it since. I had not looked at 
that Pulmonary Pathology text prior to that. 

Q And let me see if I can clear something up 

you discussed with Mr. Wagner. If this were 
somebody's lung, this is what we've referred 
to as the bronchus, right, the airway? 

A The airway, yes. 

THE COURT: Doctor, scoot a little 
closer to the mike, would you, please. 

Thank you. 

Q Now, you told Mr. Wagner, I think you used 
the word disease and cell type; right? 

Let's assume we're talking about cancer, 
cancer that either starts in the lung or 
spreads to the lung; right? 
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A Correct. 

Q There are a couple of different types of 
cancer that can start in the lung; right? 

A Well, there are four types that start in the 
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lung. 

Q Small cell, squamous cell, adenocarcinoma, 
and something called large cell? 

A Large cell and differentiated. 

Q Now, am I correct. Doctor, that when small 
cell and squamous cell start in the lung, 
they typically start in the bronchus or in 
the center part of the lung; right? 

A They actually start, as I drew, alongside 
the bronchus, but they tend to — 

Q To grow into it? 

A They may or may not. They will ordinarily 
be a central presentation. 

Q And is a central presentation the same thing 
as — is an endobronchial lesion a central 
presentation? 

A No. I'm sorry. Central would mean like the 
inner half of the lung; peripheral, the 
outer half of the lung. 

Q So this is central? 

A Correct. 

Q And this is peripheral; right? 

A Correct. 

Q When adenocarcinoma starts in the lung, am I 
correct that it typically starts out here in 
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the periphery? 

A It's more commonly peripheral, that's 
correct. 

Q And, in fact, the textbooks tell you that if 
you find an adenocarcinoma in the bronchus, 
it's more likely a metastasis, something 
that started somewhere else and spread to 
the lung than a cancer that started in the 
bronchus; right? 

A If you found a solitary in the bronchial 

adenocarcinoma, that would probably be true. 
I would not agree that this is a case of a 
solitary in the bronchial lesion. 

Q My question. Doctor, is when you go to the 
library to look up some reference material, 
and you go to the Pulmonary Pathology 
textbook, for example, written by Dail and 
Hammar, at page 1585, am I correct under the 
heading "endobronchial metastasis" you would 
read, "because they can be confused with 
centrally placed primary lung carcinomas, 
endobronchial metastases may be a particular 
challenge in distinguishing metastatic from 
primary disease. This is true especially 
when the metastatic lesions are 
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adenocarcinoma." 

A That's correct. 

Q So am I correct, then, that adenocarcinoma 
is not a type of cancer that typically 
starts in the bronchus or presents 
centrally? 
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A By definition it starts in the bronchus if 
you're going to call it a bronchogenic 
carcinoma, but it depends on, presumably, 
the size of the bronchus. And so the 
smaller bronchioles are going to be farther 
out near the periphery of the lung. But by 
definition we're saying all four of those 
types of lung cancer are, by definition, 
bronchial in origin, right. 

Q In fact, the textbook says that calling an 
adenocarcinoma bronchogenic is usually 
erroneous. Most primary lung 
adenocarcinomas are peripheral and, 
consequently, their typical classification 
as one of the three types of bronchogenic 
carcinomas is usually erroneous. 

Do you recall reading that in Dail and 
Hammar? 

A I don't believe so. 
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Q In fact, they go on to say that part of the 
problem is they teach doctors to use that 
term but it's really not the right term. 

A Are you talking about where they use 

bronchogenic versus bronchocentric? That 
discussion? 

Q Correct. 

A Right. 

Q So the point is most of the time when 

adenocarcinoma starts in the lung, it starts 
somewhere other than in the bronchus or in 
the central part of the lung? 

A In the airways that you can reach with a 
bronchoscope. 

Q Now, Doctor, you also read and review 

medical journals as part of your work as an 
oncologist, don't you? 

A As I have time. 

Q And that's a regular part of your practice, 
isn't it? 

A Yes, sir. 

Q And specifically in connection with your 
testimony here you went out and did some 
research too, didn't you? 

A Yes, sir. 
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Q Let me hand you an article that appeared in 
the Medical and Pediatric Oncology Journal 
entitled "Endobronchial Metastasis From 
Carcinoma of the Breast." 

Can you explain the title for us. 

A It means that you have a breast cancer that 
has spread to the bronchus. 

Q And this is a report by a number of doctors 
about four patients that they looked at; 
right? 

A Yes, sir. 

Q And it talks about some other patients and 
other experiences they've had; right? 

A Right. 

Q And in the introduction it says, "Autopsies 
of patients with carcinoma of the breast 
indicate that as many as 36 percent of such 
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patients have endobronchial metastases." Is 
that consistent with your experience? 

A I've certainly read that that's one of the 
types that can go endobronchially. Again, 
that seems high just relative to the 
clinical observation. I think finding it 
incidentally at autopsy versus having the 
patient die from the actual spread into the 
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lung, that would be a much higher 
percentage, so I have no argument with 36 
percent. 

Q They also go on to say that endobronchial 
metastasis from carcinoma of the breast may 
be mistaken for a number of things, 
including primary tumors of the lung; right? 

A True. 

Q And then on the second page, under 

discussion, they state, and they cite other 
literature that breast cancer frequently 
metastasizes to the lungs; right? 

A Correct. 

Q With a reported incidence as high as 73 
percent. Right? 

A Yes, sir. 

Q And, in fact, they point out that in 

clinical studies breast cancer is the most 
common type of tumor that spreads to the 
lung; right? 

A That is certainly reported. 

Q On page, what's numbered page 12 they say 
that characteristic of the biological 
behavior of breast cancer, which is a long 
way of saying the way breast cancer behaves; 
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right? 

A Correct. 

Q Recurrence in the bronchial tree, which 
means you find it later somewhere else; 
right? 

A Right. 

Q As remote as 33 years from discovery of the 
primary; right? 

A That's what this report suggests. 

Q So what they're saying is that 33 years 
after you find the primary breast cancer, 
there have been recurrences in the bronchial 
tree of that cancer. 

A That's what this report says. 

Q The average is a lot shorter than that; 
right? 

A Correct. 

Q And then it also says there in Table 1 that 
the clinical symptoms from endobronchial 
metastasis from breast carcinoma include 
cough and spitting up blood; right? 

A Correct. 

Q On the next page they observe the age at the 
time of pulmonary symptoms, and what that 
means is they're looking at how old women 
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were who had pulmonary symptoms from a 
metastatic breast cancer; right? 
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A Correct. 

Q And the average was 55, wasn't it? Isn't 
that right, the average age? 

A I lost that point. 

Q Table 2, page 13. Age at time of pulmonary 
symptoms in patients with endobronchial 
metastasis from breast cancer. 

A Right. 

Q Now, am I correct. Doctor, that — 

A That's — excuse me. That's 55, plus or 
minus 16 years. 

Q That's a range. 

A It's not they were 55 years of age. 

Q Some women were younger, some were older? 

A 39 to 81, that's a range you would expect 

for breast cancer, right. 

Q They say that their range was from 25 to 81, 
but the average was 55; right? 

A Correct. 

Q Just a couple more. Doctor. We've heard a 
lot of reference to cancer in Mrs. Wiley's 
bones. That was something that was 
demonstrated on a X-ray; right? 
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A Bone scan, and X-rays, yes. 

Q The pathologist who did the autopsy didn't 
look at the spinal column or any of the 
bones for cancer, did he? 

A We didn't have that reported, and I never 
heard for sure if it was done. And then no 
diagnosis, but there was no pathology report 
that said there was cancer in the bone. 

Q And am I correct that there was no pathology 
report in this case that said there was 
cancer in the head of the pancreas; right? 

A The only description I saw was that there 

was the so-called peripancreatic lymph node. 
I didn't see the location. 

Q I understand that, but when you were telling 
the jury about jaundice being a symptom of 
pancreatic cancer, that's cancer that starts 
in the head of the pancreas; right? 

A Correct. The point there is you — if you 
had a primary in the pancreas, in the head, 
then you tend to get obstruction much sooner 
than if it starts in the body and tail. The 
average size of pancreatic primaries when 
you don't have that obstruction is 5 
centimeters. 
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Q But there is no evidence in this case that 
there was any cancer in the head of Mrs. 
Wiley's pancreas as opposed to the body or 
the lymph nodes; right? 

A I get no feel at all for what was going on 
in the pancreas. 

Q And, Doctor, you said something earlier 

today about statistics, a number of deaths 
each year of certain types of cancer. 

A Right. 

Q You don't diagnose or treat patients based 
on statistics like that, do you? 

A In terms of diagnosis you would be remiss if 
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you don't have a feel for the likelihood 
that a particular type of malignancy would 
be more common in certain circumstances. 

I'm not sure what your question really is 
getting at. 

Q Well, I'm not sure what you were trying to 
tell us about with those statistics you 
quoted to us. 

A I have data from 1991 in patients from age 
55 up, and I have the number of deaths from 
each cause of cancer, and I quoted that in 
1991, in the United States, 30,000 women 
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died from lung cancer, less than 20,000 died 
from breast cancer, in the range of 11,000 
died of colon cancer, in the range of 6,000 
died of ovarian cancer, and in the range of 
5,000 died of pancreatic cancer. 

That was the year that she died. And I 
thought it was pertinent to point out that 
people that die from lung cancer in 1991, it 
was over five and a half times as common as 
pancreatic cancer and one and a half as 
common as breast cancer. 

Q But what you'd really need to look at is how 
many women that didn't smoke were believed 
to have died from lung cancer; right? 

A That would be interesting information. 

Q And that's a smaller number than the number 
you gave us. 

A I would presume that's the case. 

Q Now, Doctor, another thing you said about 
pancreatic cancer is it's less common in 
women than men; right? 

A Correct. 

Q And that's because it's associated with 
certain things men might be exposed to at 
work every day; right? 
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A I have no information to that effect. I 

just have read that in some series it's as 
high as 2 to 1. In that particular year, 
interestingly enough, there were only about 
a thousand more men that died of pancreatic 
cancer than women in 1991. But, as I say, 
some series would say 2 to 1. I don't know 
why that is. 

Q Finally, Doctor, let me hand you what we've 
marked as Defendants' Exhibit 17061. This 
is a medical record of Mrs. Wiley at Ball 
Memorial; right? 

A That's correct. 

Q And what they did when they admitted her to 
the hospital was take some blood tests; 
right? 

A Correct. 

Q And one of those blood tests was something 
called an AST/SGOT. Do you see that? 

A Correct. 

Q Tell us what that is. 

A It's a hepatic enzyme. It's a liver enzyme. 

Q So it's a liver enzyme; right? 

A Right. 
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And they took. They give a range of what's 
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normal; right? 

Zero to 40. 

And they took three different readings from 
her on three different days; right? 

Right. 

And one was 65, one was 423, and one was 56; 
right? 

Correct. 

Now, you see those little letters next to 
each of those numbers? 

Yes, sir. 

There's a C, and an H; right? 

Critical. 

And what does the H mean? 

High. 

Okay. So those are abnormal levels; right? 
Correct. 

And the next test is an LD — 

LDH. 

Is that a liver enzyme also? 

You would not be able to tell from this if 
it was coming from the liver. There are 
multiple sources of LDH. 

But liver is one of them? 

Liver is one of them. 
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What were the normal values for that test 
supposedly? 

80 to 200. 

And Mrs. Wiley's values were 249? 

249. 

With an H? 

With an H. 

364 with a C. I'm sorry. Did I ask you — 
C was critical, H was high. 

Right. 

Is critical worse than high? 

The pathology department has ranges whereby 
they will call if there are certain 
elevations of all those tests. It would be 
rare that you would need anything like that 
with liver enzymes, but they have to call 
based on certain parameters. 

I'm correct these were May 29th, June 4th, 
and June 10th; right? 

Correct. 

And she had a high one, a critical one and 
one that was within the range; right? 

Right. 

The next one is ALK PHOS. 

Alkaline phosphatase. It's a bone/liver 
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enzyme. 

The normal range is 35 to 120? 

Correct. 

The values were 275 with a C for critical; 
right? 

Right. 

595 with a C for critical, and 502 with a C 
for critical; right? 

Right. 
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Q Now, Doctor, let me ask you to assume that 
there has been testimony in this case that 
patients with primary pancreatic cancer 
frequently demonstrate abnormal levels of 
liver enzymes. Would you agree with me 
these are abnormal levels of liver enzymes? 

A Right. 

Q And would you agree with me. Doctor, that 
these abnormal levels would be consistent 
with a diagnosis of primary pancreatic 
cancer? 

A No relationship to this pattern whatsoever. 

Q Am I correct. Doctor, that patients with 
primary pancreatic cancer frequently 
demonstrate abnormal liver enzyme levels? 

A I'm not sure on what basis. You could say 
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yes, if they have glucose intolerance, they 
can have fatty infiltration of the liver. 

I think the key, if I could explain 
these, the SGOT — for example, you can 
forget the one on 6-4 because it came right 
back down to 56, which means if it were due 
to pancreatic cancer, it would have stayed 
high. So you can rule that one out. 

Q The hospital called that high, didn't they? 

A A laboratory technologist looking at a sheet 
of paper with ranges on it called that high. 
I'm telling you that as a clinician you 
would look at the SGOT and see a 65 and a 
56, you would wonder where the 423 came 
from. But you would know that anything such 
as cancer which stayed in the liver, you 
wouldn't go from 423 to 56. 

One explanation would be if this was 
the time during this time she got into heart 
failure, for example, that could cause it to 
go up. 

LDH is non-specific. It's found in 
multiple organs; certainly it could be 
associated with the liver. Again, it went 
up and came right back down. In fact, it 
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was lower on the 10th than it was on the 
29th. So even if you're going to argue 
there was some liver process causing SGOT 
and LDH, they're both getting better when 
you look from 5/29 to 6-10. 

If you look at alkaline phosphatase, 
and that comes from both bone and liver, 
there's a way you can analyze it. The adage 
is bone burns. If you heat the alkaline 
phosphatase and it goes down, then you were 
dealing with bone. And certainly in a 
patient with a bone scan like hers, two 
lytic bone lesions, you would be very 
inclined to think that in this case the 
alkaline phosphatase was due to this 
metastatic malignancy in the bone. 

Then you go on and look at the 
bilirubin, which is the final determination 
of how well the liver is working. In other 
words, if the liver fails for any reason, if 
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it gets blocked, the bilirubin is going to 
go up, and she had virtually as low of 
levels you could ever see, .3, .5, and .3. 

That's to analyze these liver enzymes. 

Q I'm not trying to argue about anything. All 
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I'm asking is this: When Mrs. Wiley was 
admitted to the hospital, they did some 
tests of her liver enzymes. 

A Right, and I discussed what they means. 

Q And these are the results of those tests; 
right? 

A Correct. 

Q And I want you to assume and there is no 
doubt that those levels were abnormal; 
right? 

A Right. 

Q And I understand what you're trying to say 
is you can't take one piece of information 
and use it to decide everything you have to 
decide about a patient. But I want you to 
assume the jury heard testimony that 
patients with primary pancreatic cancer 
frequently have abnormal liver enzyme 
levels. 

A That's correct. 

Q These are abnormal liver enzyme levels? 

A That's correct. 

MR. OHLEMEYER: That's all I have. 
Your Honor. And I move 17061 into evidence. 

THE COURT: Any objection? 

4489 

MR. RILEY: No objection. 

THE COURT: It will be admitted. 

(Defendants' Exhibit(s) 17061 received 

in evidence.) 

MR. WAGNER: Judge, I've got an 
omitted question which I can do after lunch 
if you want to. If you give me permission 
to do it or whatever. 

THE COURT: I'll let you do it 
Counselor, but I think we will take the 
lunch break. We'll break until 1:15, ladies 
and gentlemen. 

(Standard admonition) 

MR. CASSELL: All rise. 

(A lunch recess was taken.) 

MR. CASSELL: All rise. 

THE COURT: Be seated. We're back 
on the record. Jury appears in its 
entirety, together with three alternates. 

Would you again please state your name, 

sir. 

THE WITNESS: Joseph Michael 

Songer. 

THE COURT: You recognize you're 
still under oath. Doctor? 
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THE WITNESS: Yes, sir. 

THE COURT: Mr. Wagner, you have 
some additional questions? 

MR. WAGNER: Yes, sir, I appreciate 
you allowing me to do so. 
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THE COURT: No problem. 
CROSS-EXAMINATION (cont.) 

BY MR. WAGNER: 

Q Dr. Songer, do you agree that of all the 
types of primary lung cancers, 
adenocarcinoma tends to be the slowest 
growing? 

A Yes, sir. 

Q And the lung cancer that Mrs. Wiley had in 
her lungs could have been present more than 
20 years prior to June 1991; correct? 

A I so stated that there are instances of 
adenocarcinoma of the lung that have been 
felt to be present that long. 

MR. WAGNER: Okay. Thank you very 

much. 

THE COURT: Is that all you had. 
Counselor? 

MR. WAGNER: That's all I had. 

Judge. 
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THE COURT: Redirect? 

MR. RILEY: Yes, Your Honor. 
REDIRECT EXAMINATION 
BY MR. RILEY: 

Q Hello again. Doctor. 

A Good afternoon. 

Q Did any of the questions Mr. Wagner or 

Mr. Ohlemeyer asked you change your opinion 
as to the place where Mildred Wiley's cancer 
started? 

A No, sir. 

Q And what is that opinion again? 

A I believe that the decedent had a primary 

adenocarcinoma of the lung, which means that 
the cancer began, started, in the lung, in 
the bronchial tree. 

Q And if I were to ask you to assign a 

percentage as to your belief that the cancer 
started in her airway, in her right lung, 
could you do that? 

A I have so done. I believe that in — once I 
ruled out in my thinking that it could be a 
breast cancer, that this is a hundred 
percent, in my opinion, explainable only by 
an adenocarcinoma of the lung. 

4492 

Q Do lung cancers commonly spread to the chest 
wall? 

A Primary lung cancer? 

Q Primary lung cancers. 

A Not uncommonly spread to the chest wall. 

They spread to virtually all organs of the 

body. 

Q Now, you mentioned a minute ago that you 
considered the breast as a possibility for 
the primary site. 

A At the time I was involved with her care, 

it's clear that the differential lay between 
breast cancer and lung cancer. I, in my 
mind, was subsequently able to rule out the 
possibility of breast cancer because in my 
writing on the chart, I make it clear that 
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the only thing that made me suspect that 
this was, in any possibility, a breast 
cancer was that she had the two elevated 
tumor markers. 

As I mentioned, the CA15-3 has now gone 
the same route the CEA had gone before, 
meaning that it has become a nonspecific 
test and, therefore, we no longer are able 
to even get the test. If we ordered it, it 
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would not be available. 

Q At any point in the time that you were 
treating Mildred Wiley or today, did you 
ever believe that she had a breast primary 
cancer? 

A My discussion suggests that I thought it was 
highly unlikely that it was anything other 
than a lung cancer. I took the point of 
view that, since I did not feel that she was 
a candidate for any therapy directed toward 
a stage 4 widespread lung cancer, and 
because of the elevated serum tumor markers, 
that there was really, in a sense, nothing 
to lose by adding the anti-hormone therapy 
in addition to continuing the radiation 
therapy. But that was the only rationale 
and that has never been my working diagnosis 
in her case. 

Q Do you have an opinion as to whether 

pancreatic cancer goes to bone or to the 
skeleton? 

A In my experience, it is virtually unheard 
of, and in my review of the literature, the 
same is true. I mentioned the types of 
malignancies that do typically go to bone, 
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and particularly the ones that show the kind 
of lytic or destructive pattern that was 
present in this case include lung, thyroid, 
and the urologic malignancies. Breast and 
bowel go to bone, but typically have not 
just this lytic picture, but a blastic 
picture which appears different on X-ray 
than the lytic picture, so — 

Q Can you — I'm sorry? 

A The pancreas is just not one that is 

considered, either in my clinical experience 
or in my reading the literature. For 
example, the three medical oncology texts 
that I brought to the deposition, if you 
read through the description of pancreatic 
cancer in each of those books, there is no 
mention of needing to look at bones for that 
possibility. It's not even discussed that 
spread to bone is likely to occur with 
metastatic pancreatic cancer. 

Q I was wondering if you could define for the 
jury again, you're talking about lytic with 
regard to destruction of bone. 

A The word lytic comes from the idea of lysis 
or destruction of bone by the cancer, by the 
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tumor, and then the tumor actually replaces 
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that area of destruction. And it has a 
typical pattern on X-ray of just a washed 
out hole, if you will, in a particular bone. 

Blastic is a situation where the, as 
the cancer or as the tumor spreads to bone, 
it actually triggers new bone growth rather 
than destroying the bone, it actually 
triggers new bone growth. And instead of 
seeing a hole on an X-ray, you actually see 
increased density, if you will, bones 
actually that are involved become more 
dense. So there's a clear difference in how 
it would appear on an X-ray. 

And we have two X-rays that show this 
lytic type of destruction which, as I say, 
typically lung and thyroid and the 
urological malignancies are those that are 
associated with the pure lytic bone 
destruction. 

Q Do you have an opinion as to whether lung 
cancer commonly goes to bone? 

A Lung cancer is typically a type of primary 
malignancy that, what we call, is 
predilective to bone, meaning that it 
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commonly goes to bone. 

Q Why is that? 

A Most of the time you don't have really good 
explanation as to why one particular tumor 
seems to choose to go, if you'll allow me to 
use that word, why it just happens to go to 
one particular area. We discussed the 
propensity for pancreatic cancer to go to 
the liver and that's explainable 
anatomically, but why some tumors seem to 
seek out the bone and go there is — I have 
no explanation. 

Q You just said that, you talked about how 
it's explainable anatomically that the 
primary tumor in the pancreas goes to the 
liver. Would you explain that again? 

MR. OHLEMEYER: Excuse me. Your 
Honor, we went through all of this on direct 
examination. 

MR. RILEY: Your Honor, I thought 
they brought it up. 

THE COURT: I think you did. 
Counselor. That objection is sustained. 

MR. RILEY: I'll move on. Your 

Honor. 
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Q Doctor, do you have an opinion about Mildred 
Wiley's weight loss and whether that would 
be something you would find in a pancreatic 
primary? 

A I would say that that amount of weight loss 
would be consistent with any type of 
malignancy that was as widespread as hers 
was. Certainly, that's one of the things 
that occurs with a far-advanced pancreatic 
cancer. 

However, when you look at the extent of 
disease that she had in her body, it would 
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not be at all out of the expectation that 
any kind of cancer, that had spread that 
far, that had done that much damage, would 
result in what was maybe a 5 percent weight 
loss, 5 to 10 percent weight loss. 

Q I believe Mr. Wagner asked you about back 
pain and pancreatic cancer, or primary 
pancreatic cancer. Are there different 
types of back pain associated with 
pancreatic cancer and, if so, what are they? 

MR. OHLEMEYER: Excuse me. Again, 
Your Honor, we did all of this on direct 
examination. 
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MR. RILEY: Your Honor, I think 
that's a legitimate subject that they 
brought up that I need to be able to expand 
upon because — 

THE COURT: Overruled. Go ahead. 

A Typically, as these tumors in the pancreas 

go undetected, and we mentioned that is more 
likely to occur in the body and tail of the 
pancreas, because there's nothing there to 
limit its growth, and they will reach a 
large size which, on average, is two inches. 
And then as that continues to grow, it has a 
number of possibilities in terms of causing 
pain. 

It can go directly back toward the 
spine and put pressure on the spine, and 
that will be an example of what we talked 
about direct — direct invasion or direct 
involvement of the spine. 

We know that that would not have been 
the case here because, anatomically, the 
lesion, or the area of involvement of her 
spine was on the opposite side. When you 
think about the spinus process, you can 
actually feel the spinus process. If you go 
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up and down your spine, you get down to the 
base of your neck and you feel a prominence 
there. Sometimes patients will think that 
there's something wrong with them, but 
everybody can do it. If you get down to the 
7th cervical vertebra, called the vertebral 
prominence, you're actually feeling what 
would be the equivalent of the spinus 
process anatomically. 

Envision that same location in the 
lumbar spine, which is between the waist and 
the pelvis, and the tumor would have to come 
all the way through the vertebral body, 
through the spinal canal, as it were, and on 
to the back of the bone to cause that kind 
of pain. So clearly, we did not have that 
circumstance. 

The other thing that can happen is that 
you can — you can get into the innervation 
or the nerve supply to the abdominal organs, 
and you can get into something called the 
splanchnic nerves, and the splanchnic nerves 
take rise higher up along the spine and are 
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more typically, like in the mid- to lower 
thoracic spine. So you could have those, 
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those two kinds of back pain, for example, 
which would be the more typical kind of pain 
with pancreatic cancer. 

And unfortunately, that's often a 
presenting symptom because the disease is 
far advanced and it's not had the good 
fortune to have been in the head of the 
pancreas, to cause these other symptoms, 
where you might have a chance to diagnose it 
early. And so that's typically why you 
think about pancreatic cancer and back pain. 
It's those far-advanced cases that operate 
by either one of those two mechanisms. 

In this case, clearly, it had to be by 
the bloodstream. There's no way you can get 
from the pancreas around to the back because 
of anatomical rationale, to cause her pain. 

Q Mr. Ohlemeyer asked you about the enzyme 
levels in the pancreas and whether you 
believe that was consistent with a primary 
pancreatic cancer. 

MR. OHLEMEYER: Excuse me. Your 
Honor, that's a misstatement of the evidence 
and my question. 

MR. RILEY: I don't think so. Your 

4501 

Honor. I wrote a note down. 

MR. OHLEMEYER: This discussion had 
to do with enzymes in the liver. 

MR. RILEY: I'm sorry. Your Honor, 

I meant the liver. 

A I'm sorry. Restate the question. 

Q Okay. Mr. Ohlemeyer, quite correctly 

pointed out to me, that the enzyme levels in 
the liver were elevated and this was not — 
this would be consistent with a pancreatic 
primary, and you said that you didn't think 
that was significant, and I was wondering 
why you don't think it's significant. 

A A clinician would look at those lab tests in 
the way that I did and realize, first of 
all, they were very low level abnormalities. 
The ALT, for example, if you were talking 
about hepatitis, for example, would be in 
the thousand ranges. 

And so in both cases of the AST and the 
LDH, interestingly, the last test in each 
instance was the lowest of the three. And 
so you would not expect, if this were 
connected indirectly to pancreatic cancer, 
we did nothing during that period of time 
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that should improve her liver function. It 
would continue to get worse if it were from 
cancer because it was obvious during her 
hospital course she was getting worse every 
day. Why would the liver — why would those 
two enzymes get better and, indeed, as I 
say, the two last ones there were the lowest 
that we had of the three. 
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So it would be a very nonspecific 
finding, and I don't know any clinical 
rationale for looking at that chart and 
saying this is primary cancer of the 
pancreas. It's nonspecific. Totally 
nonspecific. 

Q What do you mean by nonspecific? 

A It doesn't point in any direction. It is 
simply information that the liver was not 
working ideally. One of the enzymes was 
probably coming from the bone. And when we 
look at the more important test of function, 
of those four tests, the only one that looks 
at liver function is the bilirubin. The 
bilirubin has to be metabolized and then 
excreted out of the liver into the bile. 

And the only functional test there that 
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tells you how well the liver was working is 
the bilirubin, and we had three levels that 
were virtually as low as you'll ever get. 

So we don't have a damaged liver here, we 
don't have a failing liver. We have some 
very low level abnormalities in a couple of 
tests that got better, rather amazingly, 
during the time when she was getting worse. 

Q Can you explain to the jury the difference 
between lumpy breasts and lumps in the 
breast. 

A To me, when I use the term lumpy breast, 

it's a matter of consistency. It's a matter 
of thickness of the breasts. Whereas lumps 
in the breast would be a concern that you 
might actually have a specific area of 
abnormality, a lump, then you're starting to 
get into an actual mass or something 
abnormal. 

But when you have a description of 
breasts that are lumpy bilaterally, that 
just really has to do with, in my 
experience, like thickening of the breast. 

It seems to me that women that have not 
breast fed, for example, tend to have a 
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little more lumpiness, just a little more 
thickening than those that don't. But it's 
just a matter of saying I examined the 
breasts, they were a little thicker than I 
would say would be considered average. And 
that was basically what I dictated, and 
that's what I would mean if I put that 
today. 

Q What you dictated with regard to Mildred 
Wiley? 

A Correct. 

Q You were asked about chest wall lesions and 
breast cancer, and I believe that you said 
the location was important, pathology was 
not. What did you mean by that? 

A What I intended to make clear by my 

deposition when I said that it was not 
inconsistent with breast cancer to have a 
spread to the chest wall, it did not include 


http://legacy.library.ucsfSdu/tjd/ttittp§7MlifiWpflHidustrydocuments.ucsf.edu/docs/gkgl0001 



20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 


my interpretation of the pathology on that 
biopsy which was a poorly differentiated 
carcinoma. It's not typical, certainly, if 
you would see if this had come from the 
breast. I think Mr. Wagner and I didn't 
quite get together on what he was asking and 
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what I was saying with that. 

Q I believe that the autopsy report shows that 
there was a 17 centimeter mass in Mildred 
Wiley's middle lobe and an 8 centimeter mass 
in her lower lobe. In your opinion, does 
that have any relationship to the autopsy 
findings with regard to the lung? 

A I think if you look at size of tumor masses 
in the lungs, the literature suggests that 
they tend to be smaller on average than 
primary cancers of the lung. And indeed, 
the same text that was read earlier from the 
Dail and Hammar, Pulmonary Pathology, 
suggests that they tend to be three 
centimeters or smaller when you have 
metastatic disease, when the tumor is coming 
from somewhere else and clearly we had five 
times that size. We had the 17 centimeter, 
in the range of five times as large as what 
the text that we were using earlier suggests 
is typical for metastatic disease. So I 
think the fact that these were so large is 
another argument against this being spread 
from some other site. 

And I think as far as the autopsy, it 
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could explain, although I did not see the 
autopsy, but I think it could explain why 
there was a lot of discussion about the 
bronchial airway in that location because I 
don't think there would have been anything 
left. When you crowd that size tumor in the 
right middle lobe and you crowd that size 
tumor in the right lower lobe, you're going 
to have collapse. That collapse was noted 
on bronchoscopy, and so I rather doubt that 
there was any lumen to talk about. In other 
words, I doubt that there was any bronchus 
to talk about when you were describing the 
findings at the autopsy. 

Q Doctor, in your practice of medicine, do you 

have to have an autopsy in order to make a 

diagnosis? 

A Thankfully, no. 

Q In your medical opinion, is there a 

difference between Dr. Turner's diagnosis of 
an endobronchial lesion and the autopsy 
diagnosis of an adenocarcinoma of the right 
lung? 

A No, sir. 

Q In your practice of medicine, have you found 
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that families are interested in what caused 
one of their member's cancer? 

A I think from the time you first make a 
diagnosis of a malignancy, the two most 
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common questions have to do with how long 
have I had this malignancy, which I think 
perhaps relates to whether the patient maybe 
could have done something sooner or should 
have done something sooner, and what the 
cause is. Typically, it's always those two 
things that you almost can plan on when you 
tell someone that they have a malignant 
process. Well, Doctor, how long have I had 
it and what caused it? 

And I think those, both those things 
are just human nature, trying to figure out 
did I do something to bring this on, should 
I — could I have done something sooner to 
help myself. And so certainly — certainly 
that's often a concern for the patient as 
well as the family. 

Q You were asked questions about brushings and 
washings in a bronchoscopy, and I would like 
to ask you, are those findings from 
brushings and washings specific or 

4508 

nonspecific findings? 

A They're specific when they're confirmative 
of a diagnosis. They're not specific when 
they're non-confirmative. What I'm saying 
there is, you only have a diagnosis when it 
is found, but that does not mean that any of 
those three tests will always make a 
diagnosis of a malignancy. 

I think, for example, the first 
bronchoscopy, it would have been helpful to 
not only had the washings, which is just 
simply a washing fluid in and out of the 
bronchial airway, it would have been 
preferred to have had brushings and biopsies 
comparable to what Dr. Turner did. 

That would be my experience, that when 
bronchopathologists do that procedure — and 
as I remember, there was some problem with 
her coughing or something of that nature, 
and maybe that's why he didn't complete all 
those tests. I think it would have been — 
particularly because he was still able to 
get into that right lower lobe. He was 
still able to get into that bronchus 
intermedius, which Dr. Turner could not get 
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into. So I think that would have been 
helpful. 

Q And, Doctor, was there an actual 

pathological diagnosis after the needle 
biopsy on June 10? 

A The needle biopsy of the lung on June 10th 
was interpreted as showing an 
adenocarcinoma. And it had been a result of 
lung biopsy. 

Q Now, the fact that a couple of days later, I 
believe, sputum cytology was run, and the 
results on the 18th didn't show anything, in 
your opinion, does that mean that there 
wasn't an adenocarcinoma in her lung? 

A Having obtained negative washings, which 
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would be a circumstance where you actually, 
under direct vision, washed cells off of the 
bronchial epithelium, one would not have 
expected a simple sputum. Where the patient 
coughed, I would not have expected that to 
have shown anything more than the specimens 
that were obtained at bronchoscopy. 

Mr. Ohlemeyer showed you an article 
entitled. Endobronchial Metastasis from 
Carcinogens of the Breasts from Medical and 

4510 

Pediatric Oncology from 1985. 

Yes, sir. 

Did you have an opportunity to review that 
article? 


5 

A 

Yes, sir. 


6 

Q 

Do you have any opinion on that article? 

7 


MR. OHLEMEYER: Excuse me. 

Your 

8 


Honor, I object to the witness — 


9 


THE COURT: Sustained. 


10 

Q 

You were shown an article entitled 


11 


Bronchogenic Carcinoma Simulated by 


12 


Metastatic Tumors. That's the other 

13 


article. 


14 

A 

Yes, sir. 


15 

Q 

Can you tell me the date of that article? 

16 

A 

April 8, 1963. 


17 

Q 

Is it your habit to review more current 

18 


medical literature? 


19 

A 

When I have the time, yes, sir. 


20 

Q 

You were asked by Mr. Wagner and he 

quoted 

21 


from your deposition as to when you 

formed 

22 


an opinion regarding Mrs. Wiley's case. 

23 

A 

Yes, sir. 


24 

Q 

And how long before your deposition 

did you 

25 


testify you formed an opinion? 
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1 A Two weeks before the deposition. 

2 Q And what opinion did you form? 

3 MR. WAGNER: Well, Judge, this has 

4 already been gone into. He's already 

5 answered — 

6 THE COURT: I think we have, 

7 Counselor. 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 
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25 


MR. RILEY: Your Honor, actually, 
why don't we approach the Bench. 

(Bench discussion) 

THE COURT: Last objection is 
sustained. 

Go ahead. Counselor. 

MR. RILEY: Thank you. Your Honor. 

Q Dr. Songer, you've reviewed all the medical 
records in this case? 

A I believe so. 

Q And have you reviewed all of Dr. Turner's 
medical records? 

A All that we shared. I have not read her 
deposition. 

Q No, I just mean the medical records for the 
treatment of Mildred Wiley. 

A Yes, sir. 

Q Do you disagree with any of her impressions 
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or diagnoses? 

MR. OHLEMEYER: Objection, Your 

Honor. 

MR. WAGNER: Objection, Your Honor. 
THE COURT: Sustained. 

MR. RILEY: No further questions. 
Your Honor. 


THE COURT: Mr. Wagner, you care to 

inquire? 

RECROSS-EXAMINATION 
BY MR. WAGNER: 

Q Doctor, Mr. Riley asked you about the fine 
needle biopsy that was obtained; right? 

A Yes, sir. 

Q And the fine needle biopsy is sometimes also 
called a transthoracic biopsy? 

A The way that the fine needle aspiration was 
done was transthoracic, meaning they put the 
needle through the chest wall. 

Q And that transthoracic biopsy, which is 

performed by putting a needle in the chest 
wall, when that was done to Mrs. Wiley, the 
specimen that was obtained was diagnosed as 
adenocarcinoma; correct? 

A That is correct. 

4513 

Q But that specimen didn't come from inside 
the bronchus, did it? That specimen came 
from the right lower lobe; correct? 

A That is correct. 

MR. RILEY: Objection, that 
misstates the testimony. The evidence is 
it's the upper lobe. 

Q Actually, there's some ambiguity about that. 
Doctor, which you and I discussed in your 
deposition? 

A Yes, sir. 

Q Because in fact, the — 

A The pathologist, I think, says upper and the 
radiologist says lower. 

Q Exactly. But the one that we do know is 
from the lobe. 

A It would have been from one of those. 

Q From one of those — 

A Two areas. 

Q And not in the bronchus? 

A Presumably. 

Q Doctor, it's not your testimony, is it, that 
an extensive tumor found in the lung 
couldn't be caused by a small pancreatic 
cancer, is it? 

4514 

A No, sir. 

Q Sure. Because you can have small cancers 

found in the kidney or the pancreas or some 
other organ that metastasize to the lung and 
they can grow many times bigger than the 
primary site cancer; right? 

A That happens. 

Q Bear with me here a minute. Doctor. 

You and I went through the history of 
the pathological reports on all the 
specimens that were taken by way of 
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brushings, washings, biopsy and sputum 
cytology, didn't we? 

A Yes, sir. 

Q And Doctor, isn't it so that if, in fact. 

Dr. Turner saw an endobronchial lesion when 
she looked through the bronchoscope, that 
that finding would have been confirmed by 
the pathological reports in at least 80 
percent of all cases; isn't that right? 

A I do not know a statistic for that 
particular series of procedures. 

Q Let me read you something from DeVita, see 
if you agree with this: "Diagnostic yield 
of fiberoptic bronchoscopy with cytology 

4515 

brushings and biopsy for histology, when a 
visible lesion is identified, is higher than 
90 percent." 

A I think in my experience, certainly you are 
likely to get an answer with this. I think 
the problem in this case was that the 
bronchus was completely closed off and she 
dictated that she could not get into the 
area of tumor. 

Q Well, to the contrary. Dr. Turner, if we 
believe her bronchoscopy report, says she 
was looking right at it. Isn't that so? 

A She was looking at the bronchus intermedius 
which was completely closed. She wasn't 
able to get into it. 

Q Remember, Doctor, that she said that in her 
bronchoscopy report that she saw what she 
thought was a neoplastic process; right? 

A Correct. 

Q And so she thought she was looking at a 
cancer; right? 

A Correct. 

Q That's what neoplastic means; right? 

A Right. 

Q That's where she took the brushings? 

4516 

A I don't know where she took any of her 
specimens. 

Q Where she took the washings. Where she took 
the biopsy. Right? 

A I don't know. I don't think you can tell 

where she — I think somewhere along the way 
there was concern about the patient, and I 
don't know if she got into the exact area 
she wanted to get into or not. 

But I think if you look at yield, at 
bronchoscopy, when you have a bronchus 
completely closed, that it would be lower 
than if you can get into that bronchus which 
has cancer around it. 

Q Doctor, if you were looking — you were 

doing a bronchoscopy and you were looking at 
something through the bronchoscope that you 
thought was cancer and you wanted to take 
specimens to send to a pathologist to see 
whether or not, in fact, it was cancer, you 
take those specimens from the area that you 
thought was cancer, wouldn't you? 
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A That's what you would try to do. 

Q Doctor, on the sputum cytology, let me ask 
you if you agree with this statement from 

4517 

DeVita: "Once the disease" — lung cancer 

is what they're talking about in this 
section of DeVita. "Once the disease is 
suspected, a simple and effective method of 
obtaining a positive diagnosis of lung 
cancer is sputum cytology." 

You agree with that? 

A That is possible. The problem here is you 
don't have sputum moving in and out of the 
middle and lower lobes so you don't have a 
specimen that is bathing the cancer. And so 
I would not have expected the sputum 
cytology to be any more productive than the 
washings. 

Q Doctor, the sputum cytology was taken on 
June 18, 1991, wasn't it? 

A That's correct. 

Q When did Mrs. Wiley die? 

A The 24th of June. 

Q So she died six days after the sputum 

cytology was taken at a time when her cancer 
was well advanced; isn't that right? 

A That cannot be argued. 

Q You said that one reason you discount the 
fact that — or not the fact — one reason 

4518 

why you discount Mrs. Wiley having a breast 
primary was because of your opinions about 
what the CA15-3 test was in 1993 versus what 
you found out today; right? That its 
usefulness, as you say — your testimony is 
that the CA15-3 test was something you gave 
Mrs. Wiley in 1991. Right? 

A That is correct. 

Q And it's your testimony that when you gave 
her the test, the CA15-3 test, in 1991, it 
was a test that was used as a marker for 
breast cancer. 

A We had hopes that it would become a 

worthwhile marker for breast cancer. We 
were starting to use it with that in mind. 

Q And because you used it, and because the 
test came back four times normal, you 
treated Mrs. Wiley for breast cancer; 
correct? 

A The reason that I started her on 

anti-hormone therapy, as I said, was that we 
had the elevated tumor markers, the CEA and 
CA15-3. 

Q And you remember telling me in your 

deposition. Doctor, that you don't treat 

4519 

patients for disease unless there's a 
possibility they have the disease; right? 

A At that point in time, I had determined, I 
think from very early on, that my working 
diagnosis was an adenocarcinoma of the lung. 
This was far advanced, irrespective of the 
origin, and the only chance, in my opinion. 
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that we could help her in 1991, first, was 
could it be a non-Hodgkin's lymphoma. That 
was ruled out there by satisfaction with the 
chest wall biopsy. 

And then no matter how unlikely our 
choices were to do nothing for this 
far-advanced metastatic malignancy or to 
give her a medication which has virtually no 
side effects; that if, indeed, the markers 
had turned out to be predictive, that there 
would have been the possibility that we 
could have helped her. 

Q You treated Mrs. Wiley for breast cancer 

because there was at least a possibility she 
had breast cancer; right? 

A In 1991, I started her on anti-hormone 
therapy which is used for breast cancer 
given the information that I had at that 

4520 

time. 

Q And in addition to the CA15-3 test, you had 
some other information, didn't you, about 
the possibility she had breast cancer? 

A The CEA? 

Q No. I'm talking about Dr. Weaver's 

diagnosis, because Dr. Weaver told you he 
had a differential diagnosis that included 
breast cancer; isn't that right? 

A That, I don't believe was ever dictated in 
the report. If I recall, I put that in a 
note having called him or some way 
communicated with him. I think the message 
is that until a pathologist dictates or 
submits a diagnosis and signs his name, that 
you don't have a diagnosis. 

Q Doctor, didn't you write in Mrs. Wiley's 
progress notes that you had talked to 
Dr. Weaver and that Dr. Weaver included in 
his differential diagnosis both lung cancer 
and breast cancer? 

A Yes, sir. But I think if you look at the 

final report, it says poorly differentiated 
carcinoma on the chest wall biopsy. It 
doesn't say anything about either of those 

4521 

two entities. 

Q Well, let's talk about the chest wall again. 
You seem to now be telling a little bit 
different version of that from what I 
believe you told me this morning. 

MR. MOTLEY: Excuse me, I object to 
the editorialization. I — 

THE COURT: Sustained. That will 
go out. Jury will disregard counsel's 
remarks. 

Go ahead, Mr. Wagner. 

Q Didn't you tell me this morning that 

Mrs. Wiley had a chest wall lesion that was 
excised by Dr. Sprunger? 

A Are you reading from the deposition? 

Q No, sir. I'm just asking questions. I'm 

trying to ask you a question to refresh your 
recollection. Didn't you tell me this 
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morning, first of all, that Mrs. Wiley had a 
chest wall lesion that was surgically 
removed by Dr. Sprunger? 

A Yes, sir. 

Q And that chest wall lesion was consistent 
with tumors that metastasize to the chest 
wall from the breast; isn't that also true? 

4522 

A Breast cancer will spread regionally, which 
means around the area of the breast, quite 
commonly to such an area as this. Certainly 
if she had had a malignancy in her left 
breast, that would have been a fairly 
typical finding to have found this nodule 
just off to the left of the mid-line of the 
chest wall. 

Q And so the chest wall mass we're talking 

about that was excised or surgically removed 
by Dr. Sprunger is a lesion of the type that 
would commonly occur with breast cancer; 
isn't that right? 

A The answer is no. The histology of poorly 
differentiated carcinoma is not the type of 
histology that you get on a breast biopsy 
from a primary breast tumor. 

Q Doctor, are you telling this jury that you 
can't have a poorly differentiated 
adenocarcinoma in a breast cancer? 

A No, sir. I'm saying that there's nothing 
specific about a poorly differentiated 
carcinoma biopsied in the chest wall, in the 
absence of a breast cancer, that would make 
you think that the patient had breast 

4523 

cancer. 

Q You know. Doctor, when I took your 

deposition and I asked you these questions, 
you were pretty clear about your answers 
that that chest wall lesion was consistent 
with the kind of a chest wall lesion that 
could be a metastasis from breast cancer, 
weren't you? 

A I disagree. I believe we talked about that 
this morning, and my belief is that I told 
you that the pattern and the location of 
such a metastatic lesion is consistent with 
having originated from the breast. I wanted 
it to be clear, and I don't believe that it 
is anything less than clear, in the 
deposition, that there's nothing in a poorly 
differentiated carcinoma that would point to 
a breast primary. It is a poorly 
differentiated carcinoma. 

What that means is, they can't tell you 
where it came from. And I think you were 
trying to suggest that I had included both 
of those aspects in the fact, number one, 
you've got location; and number two, you've 
got histology; both point to the breast as a 
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primary, and I disagree. And I don't think 
the deposition says that. 

Q No. What the deposition says is that the 
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location of the chest wall lesion that we 
were talking about, both this morning and at 
the time of your deposition, is something 
that could commonly occur with breast 
cancer. Isn't that right? 

MR. CROSS: I'll put in an 
objection for the plaintiff. If he wants to 
recite the testimony from the deposition, 
let him read it. 

MR. WAGNER: I'll be glad to. 

MR. CROSS: Let me finish my 
objection. Let the witness have an 
opportunity to state whether he disagrees 
and explain his answer. That's the proper 
way to use the deposition on 
cross-examination. 

THE COURT: I agree. 

Doctor, did you understand Mr. Wagner's 
question? 

MR. WAGNER: Can I rephrase it. 

Judge? 

THE WITNESS: I prefer to have it 

4525 

rephrased. 

Q I don't mean to prolong this. Dr. Songer. 

I'll be glad to read you the question again. 
You're talking now about histology and being 
a poorly differentiated carcinoma? 

A Right. 

Q Okay. And I'm not asking about that, okay? 

A It seemed to me that you were implying that 
it covered both aspects. 

Q No. 

A I thought the same thing this morning. It 
seemed to me both times you were suggesting 
the histology somehow was included, so — 

Q No, sir, I wasn't doing that. In fact, I 
never asked you about that in your 
deposition, did I? 

A I couldn't find it today. 

Q Right. What I did ask you, and I will read 
the questions and answers, and they are at 
page 115, Counsel, Volume 2, "The chest wall 
lesions that were excised from Mildred 
Wiley's chest wall, do you recall that? 

"Yes, sir. Yes, sir. 

"Would that be a lesion of the type 
that would commonly occur with breast 

4526 

cancer? 

"Answer: It could occur in that 

location. 

"Question: So the answer to my 

question is yes? 

"Answer: Yes, sir." 

So we were talking about the fact that 
a chest wall mass in that location could be 
a metastasis from breast cancer. That's all 
I asked you. 

A I apologize for being obtuse on that. I 
would agree with that statement. I think 
when you said type, that I got to thinking 
you were including histology. 
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Q No apology necessary. Doctor. Probably the 
poor framing of my questions. 

Did I understand you to say, and you 
correct me. Doctor, if I'm wrong here, did I 
understand you to say that you somehow 
understood that Mrs. Wiley was having 
problems in coughing when Dr. Patel was 
administering his bronchoscope? 

A I could look at that report again. It 

seemed to me like he mentioned, now that I 
think about it, he had to give her some more 

4527 

anesthetic or something, that she started 
waking up. I guess that's what I'm thinking 
about. I'd be happy to look at it. It 
seemed to be there was some problem with it 
that he had to do something to alleviate a 
problem. 

Q There's nothing in Dr. Patel's report that 
indicates that he wasn't able to explore all 
the areas he wanted to explore; isn't that a 
fact? 

A Could I see that report? 

Q Well, it's in evidence, I guess, someplace. 
As you can see. Doctor, at this point of the 
examination, things get spread around. 

While they're looking for that, let me 
just see if I can forge ahead here. 

Dr. Songer. 

Mr. Riley also asked you some questions 
about what you found, and I believe what Dr. 
Turner found, when Mrs. Wiley was examined 
and what you and she found in Mrs. Wiley's 
breasts in terms of lumpiness, fibrocystic 
changes, so forth; right? 

A That's correct. 

Q Now, let's go over that again. When 

4528 

Dr. Turner examined Mildred Wiley in June of 
1991, she found fibrocystic changes in her 
breast; right? 

A Breasts negative except fibrocystic changes. 

Q So she found fibrocystic changes in 
Mrs. Wiley's breasts; right? 

A Correct. 

Q And when you examined Mildred Wiley, you 
found, and I'm quoting from your consult 
report of June 3, 1991, "Breasts negative 
except for slight lumpiness, consistent with 
fibrocystic changes"; correct? 

A That is correct. 

Q And you told me at your deposition that that 
means she had lumps in her breast; right? 

A Where would that be? 

Q Page 119 at line 18 to 19, 20, Volume 1, I'm 
sorry. Have you got that page? You see 
what I'm talking about. Doctor? 

A Page 119, line what? 

Q Line 18. See there where you said, "But 

when I feel breasts that I would describe as 
fibrocystic, I'm saying that those are lumpy 
breasts"; right? 

A Yes, sir. 


http://legacy.library.ucsfSdu/tjd/ttittp§7MlifiWpflHidustrydocuments.ucsf.edu/docs/gkgl0001 



4529 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


Q That's what you said. 

A Uh-huh. 

Q And you went on to say, "And they are 

treacherous because there might be something 
there that could — you couldn't find a 
particular case"; right? 

A Correct. 

Q Then I asked you on the next page what you 
meant by treacherous. You said it might be 
cancer; right? 

A You would not — you would not want to miss 
something on that basis, lumpy breasts. 

Q Well, I asked you at the top of page 120, 

"Is there something there that you might not 
be able to find, you are referring to 
cancer? 

"Answer: That could occur, right. 

MR. JAMES YOUNG: If I may 
interject, the examiner is not asking, 
reciting the entire portion of the answer 
and he's taking things out of context. The 
question and answer says — he's only read 
part of the answer, on page 119. 

MR. WAGNER: Judge, it's an answer 
that covers about a page and a quarter. 

4530 

THE COURT: That's overruled. 

Go ahead. Counselor. 

Q Doctor, when Mrs. Wiley entered Ball 

Memorial Hospital, as we've already noted, 
she had widespread cancer in her body, 
didn't she? 

A Yes, sir. 

Q And when a person has lung cancer that 
starts in the lung and spreads or 
metastasizes, there are certain parts of the 
body to which the cancer will most commonly 
spread; correct? 

A Yes, sir. 

Q Three of those most common sites include 
first the other lung; right? 

A True. 

Q The liver; right? 

A Depending on the subtype of the lung cancer. 

Q And the adrenal glands; right? 

A Correct. 

Q And it's a fact, isn't it, that no cancer 
was found in the other lung of Mrs. Wiley; 
correct? 

A That's correct. 

Q No cancer was found in the liver of 
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Mrs. Wiley; correct? 

A That's correct. 

Q No cancer was found in the adrenal glands of 
Mrs. Wiley; correct? 

A The growths suggested there was evidence of 
adrenal spread and this was not confirmed on 
the microscopic. 

Q And the gross and microscopic we're talking 
about is the autopsy report; right? 

A Correct. The incidence of contralateral 
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spread, I believe, is about 8 percent. So 
I — I don't think that would rule out or 
rule in whether you had cancer on one side 
or the other. The liver is certainly prone 
to be involved with the oat cell subtype, 
less commonly with the other types. 

Adrenal, I believe, probably is at increased 
risk for probably all four types. 

Q So Doctor, it's a fact, isn't it, that when 
we talk about whether or not we find a 
metastasis in a particular organ or not as 
indicative of whether there's a cancer that 
originated in a particular place, just as is 
the case with primary lung cancer, you may 
not find it there; right? 

4532 

A That's correct. 

MR. WAGNER: That's all I have. 

THE COURT: That you. Counselor. 

Mr. Ohlemeyer, would you care to inquire? 

MR. OHLEMEYER: Just a couple. 
RECROSS EXAMINATION 
BY MR. OHLEMEYER: 

Q Doctor, when cancer — cancer can start in 
one part of the body and spread to other 
parts of the body? 

A True. 

Q One of the places it spreads to most 
commonly is the lung; right? 

A That's correct. 

Q That's because the lung is full of blood? 

A Right. 

Q And is a very fertile field for cancer to 
grow? 

A That's presumably why it's usually bilateral 
and in the lower lung fields. 

Q When cancer spreads to the lung, it can 

spread in multiple, what they call multiple 
nodules; right? 

A Correct. 

Q And those nodules can grow together, can't 

4533 

they? 

A Correct. 

Q Now, Doctor, when you talk about the 
transthoracic needle biopsy finding 
adenocarcinoma in the lung — 

A True. 

Q That doesn't — that fact in and of itself 
doesn't prove that it started there; right? 

A No, sir. 

Q And chronic pancreatitis is a source of — 
what is chronic pancreatitis? 

A Chronic pancreatitis, I would guess the most 
common cause is from alcoholism. 

Q I didn't ask the cause. What is it? 

A What is pancreatitis? It's inflammation of 
the pancreas. 

Q Can it create pain? 

A Yes. 

Q And do you know whether or if Mrs. Wiley — 
MR. MOTLEY: Excuse me. Your Honor. 
He went into this on cross. I don't believe 
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he mentioned any of that. What are we doing 
here? 

MR. OHLEMEYER: We're talking about 
pain. Mr. Riley asked him about back pain. 

4534 

THE COURT: Overruled. Go ahead. 

Q Chronic pancreatitis is a source of pain; 
right? 

A Correct. 

Q If — 

A Could be a source of pain. 

Q If Mrs. Wiley had chronic pancreatitis, it 
could be an explanation for her back pain; 
right? 

A I don't think we can forget the fact that 
she had a destroyed vertebra. 

Q I understand that. Doctor. 

A So are we talking about another area of back 
pain? 

Q Well, Doctor, all I'm asking you is whether 
chronic pancreatitis in Mrs. Wiley or anyone 
else can be an explanation or a source of 
back pain? 

A You could have back pain from chronic 

pancreatitis. I think you'd more likely 
have abdominal pain in the front rather than 
the back with pancreatitis, it's been my 
experience. 

Q Mrs. Wiley died on June 24? 

A Correct. 

4535 

Q These enzyme levels were described by the 
lab as critical and high; right? 

A Correct. 

Q What were these levels between June 10th and 
June 24th? 

A The chart I reviewed, we have no record of 
that. 

Q So they could have gone down or they could 
have gone up; right? 

A Correct. She certainly, at the time she got 
into problems with her heart, you would 
expect — you would expect them to go back 
up at that point. 

Q In fact, what we do know is from time to 
time they went down or up or down or up; 
right? 

A Correct. 

Q And again, you don't know what happened to 
these levels? 

A No, sir. 

Q Am I correct. Dr. Songer, that Tamoxifen is 
a drug that was used by you to treat women 
with breast cancer? 

A Correct. 

Q And at the time you started Mrs. Wiley on 
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the Tamoxifen, the bronchial biopsy had not 
been diagnostic of lung cancer. 

A That's correct. 

Q And finally. Doctor, what you do every day 
is very different than what you've done here 
this morning, isn't it? 
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A Correct. 

Q Who was it that got you involved in 
Mrs. Wiley's treatment? 

A I was asked to consult by virtue of our 
service. We have a hematology/oncology 
service and we have certain call coverage 
and, as I've stated before, on the 1st of 
June, Dr. Doyle Stephens' name appeared in 
the handwriting of Dr. Nicki Turner to see 
the patient at his convenience. 

Unfortunately, his convenience turned 
out to be my inconvenience. And I rather 
suspect that that might have been a weekend, 
and so they called maybe on a Monday, I have 
no idea, and said we need someone to see 
this patient. So I was — are you wanting 
me to say that Dr. Turner wrote the order 
that ended up — 

Q Well, did she? 
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A Well, technically she wrote the order for my 
associate to see the patient, and I 
presumably covered that request for him. 

Q And it was Dr. Turner, more or less, who got 
you involved in the lawsuit. 

A I would say that. By virtue of the fact 

that I was a consultant on the case, I would 
say that was what got me involved in the 
lawsuit. Because I was involved with 
therapeutic decisions, and I think that's 
what got me involved in the lawsuit. 

Q Well, you recall conversations with 

Dr. Turner a few years after Mrs. Wiley died 
about the possibility of a lawsuit. 

A There was the possibility of some legal 
concerns to be addressed, and I began to 
address those with letters as of January of 
1993. 

Q But that's my point. It was Dr. Turner that 
got you involved in that process. 

A I'm not sure whether it was Dr. Turner or 
whether it was an inquiry relative to — I 
think the first input that I had in the case 
was a letter that asked for me to explain my 
consultation. 

4538 

MR. OHLEMEYER: Thank you. Doctor. 
That's all I have. 

THE COURT: Doctor, thank you very 
much. We'll let you get back to patients. 

Mr. Motley, call your next. 

MR. MOTLEY: Your Honor, we wish to 
introduce one document prior to calling 
Dr. Wigand. 

THE COURT: All right. 

MR. MOTLEY: 10157. I'm having 
copies for — it's offered against RJ 
Reynolds only. 

(Bench discussion) 

MR. MOTLEY: We offer 10157 against 
RJ Reynolds only. 

THE COURT: Any objection? 

MR. WAGNER: Yes, Your Honor, we're 
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probably going to have to argue this, I 
would guess, at least some small way here, 
so do you want to do this out of the 
presence of the jury? 

THE COURT: Well, let's call the 
witness. Counselor. We don't need this to 
begin the witness. 

MR. MOTLEY: Well, I want to use it 

4539 

with the witness, but I'll go ahead and 
call. 

THE COURT: We'll use it if it 
comes in. Let's call the witness and we'll 
deal with this at the break. For the 
record, 10157. 

Raise your right hand. 

PLAINTIFFS' WITNESS, JEFFREY WIGAND, SWORN 

THE COURT: Have a seat right 
there, please. Would you tell this jury 
your name. 

THE WITNESS: Jeffrey Steven 

Wigand. 

THE COURT: Would you spell your 
last name, please. 

THE WITNESS: W-I-G-A-N-D. 

THE COURT: Thank you. 

Mr. Motley. 

DIRECT EXAMINATION 
BY MR. MOTLEY: 

Q Dr. Wigand, where do you live currently? 

A [DELETED]. 

Q Have you ever been in a court of law in 
front of a jury before? 

A One time before, sir. 
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Q Are you nervous? 

A Somewhat. 

Q Sir, are you the former vice president of 
Brown & Williamson Tobacco Company? 

A Yes, I am. 

Q When did you serve as vice president of the 
Brown & Williamson Tobacco Company? 

A I was vice president of research from 
January 1989 through March of 1993. 

Q January 1989? 

A Through March of 1993. 

Q You have a Ph.D., sir? 

A Yes, I do. 

Q Would you explain to the jury your formal 

training and education after graduation from 
high school. 

A Graduated high school in 1960. Went into a 
community college. Duchess Community College 
for a year. And then I interrupted my 
education, went into the U.S. military. I 
came back from the U.S. military after 
serving abroad in 1965. I went back to 
college. I got a bachelor's of arts in 
chemistry. I'm sorry, I got — went back to 
Duchess Community College and got my 
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associate arts degree. I then went on a 
partial scholarship to State University of 
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New York at Buffalo, where I got my 
bachelor's degree, B.A. degree, in chemistry 
with distinction — with a concentration in 
organic chemistry. I continued on at 
University of Buffalo in the School of 
Medicine and Biomedical Sciences. I got a 
master's degree in biochemistry. And then I 
continued on and I got a Ph.D. in 
biochemistry from the same school. 

I also went back to school in 1994 and 
got a master's of art in teaching from the 
University of Louisville. 

Q Doctor, if memory serves me correctly, 

you're the first person to hold a Ph.D. in 
biochemistry to testify in this trial. 

Would you explain to the ladies and 
gentlemen of the jury what the field of 
biochemistry is. 

A Biochemistry is the study of how living 
systems go through various chemical 
reactions. It is the understanding of how 
our bodies work, or all living things work, 
whether they are complex systems like we are 
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or they are single cellular microorganisms. 
It's the study of the bio, life, chemistry 
of organisms. 

Q When you were in the military, where were 
you posted and what branch? 

A I was in the United States Air Force. I was 
in the Air Force from 1961 through 1965. I 
initially started out in Lackland Air Force 
Base, went through basic training. I had a 
prequalification when I went into the 
military that I was a — I had training in 
being an OR technician, or surgical nurse, 
so I went directly from Lackland Air Force 
base to a hospital in Moses Lake, 

Washington, Larson Air Force Base. I spent 
almost a year in Larson Air Force Base, and 
then was transferred to Misaw (phonetic) Air 
Base, Japan, where I was in charge of the 
operating room, central sterile supply, 
labor and delivery, and the surgical clinic 
and I was discharged from the U.S. military 
in 1965. 

Q Were you in Japan? 

A Yes, I was, sir. 

Q Do you speak Japanese? 

4543 

A Yes, I do speak Japanese fluently. I also 
teach, or taught Japanese in high school. 

Q Did you teach English to Japanese-orphaned 
children as a volunteer? 

A Yes, I did. I guess the exchange, I wanted 
to learn Japanese when I was in Japan, and 
one of the things I did is I taught English 
at an orphanage in Amoray (phonetic), Japan. 
In exchange I learned Japanese, and that's 
how I basically learned my Japanese in 
Japan, as well as going to school part-time. 

Q Sir, have you served as a consultant to the 
Food and Drug Administration of the United 
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States Government? 

A Yes, I have. 

Q In regard, just generally, to what? Not 

specifically, I don't want to know what you 
told them, although I'll get into that in a 
little bit. 

A I provided the FDA with insights and 

understanding of tobacco chemistry, tobacco 
sciences and their health effects. 

Q All right. This was after you left Brown & 
Williamson, I take it. 

A It was after I left Brown & Williamson. It 

4544 

was in May of 1994. 

Q May of 1994. 

A That's correct, sir. 

Q Doctor, did you have a subspecialty in 

endocrinology? 

A Well, my Ph.D. degree is in biochemistry. 

My field of study was in endocrinology, the 
study of hormones. That is the chemicals 
that regulate the function of the body. And 
my — 

Q Kind of a subspecies of this? 

A It's an area of concentration. It's where I 
spent my Ph.D. thesis time in, is the 
understanding of hormones, and I 
particularly worked with the hormone 
cortisol, which is an antiinflammatory 
hormone. 

Q And in your B.A. degree in chemistry, did 
you have a special interest in organic 
chemistry? 

A I had a — well, I did undergraduate 

research. I was part of a National Science 
Foundation honor's program in chemistry, and 
part of what I did, my specialty, while my 
degree is in chemistry, my area of focus was 

4545 

in organic chemistry. 

Q Did you have fellowships or scholarships? 

A One of the reasons why I went to the 

University of Buffalo is I was on a part 
scholarship. And I also had the GI Bill. 

Q Did you — were you employed while you were 
pursuing your postgraduate degrees? Did you 
work any while you were getting your Ph.D? 

A I sort of had to. I did a number of things 
to make a buck. Part of what I did is I 
worked 37 1/2 hours at an operating room at 
Lady of Victory Hospital in Lackawanna. 

Q While you were getting your Ph.D.? 

A While I was getting my bachelor's degree. 

While I was getting my master's degree, and 
part of my time for my Ph.D. degree, not 
full-time. I also taught Judo. 

Q Taught what? 

A Judo. To kids at — 

Q So I better stay — don't get too close to 
you then? 

A Getting too old for that. To kids. I did 
lots of different things to try to make a 
buck while I was in school. 
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Q All right. 

4546 

MR. MOTLEY: If I might lead. Your 
Honor, to get through his background for a 
moment? 

THE COURT: Go ahead. 

Q You worked for a company called Boring or 
Boehringer Mannheim, as head of research, 
biochemical department. Left the company 
when they relocated, is that correct, early 
on in your career? 

A That was the first job out of school. 

Q Then you worked for Pfizer, P-F-I-Z-E-R, a 
chemical or drug company? 

A Pharmaceutical company, yes. I did work for 
Pfizer. 

Q You worked for Union Carbide? 

A I worked for Union Carbide in Japan, yes. 

Q That's a chemical company? 

A Well, all my experience prior to joining the 
tobacco company was all in pharmaceuticals, 
clinical diagnostics, biomedical research. 

Q You worked for Johnson & Johnson? 

A I worked for Johnson & Johnson, the parent 
company, yes. 

Q And that was in what role, sir? 

A I was marketing director for orthodiagnostic 
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systems. I was responsible for the clinical 
laboratory business and clinical chemistry 
controls. 

Q How long did you work with Johnson & 

Johnson? 

A Approximately two years. 

Q You worked for Revlon? 

A I worked for Revlon, but I really worked for 
a subsidiary of Revlon called Technitron 
Instruments, which was another company that 
manufactured blood analysis equipment and 
clinical laboratory equipment or reagents. 

Q Sir, did there come a time when you were 

interviewed for the job that you took with 
Brown & Williamson? 

A Yes, sir. 

Q Let me ask you this question first: Why 
would someone with this academic 
background — what motivated you to go to 
work for private industry? 

A Private industry. 

Q Just generally. Just generally. Not Brown 
& Williamson. 

A I wanted to take science and take it out of 
the abstract and take it into real world 

4548 

situations, and my experience has been, 
through the 25 years at least, in the 
medical industry. I have always been able 
to link consumer needs and market needs with 
science and do it fast and rapidly. 

Q Now, when you left Brown & Williamson in 
March of 1993, you became a high school 
chemistry teacher? 

A High school chemistry, biology, and 
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Japanese, sir. 

Q And were you one of 50 recipients of 
National Teacher of the Year Award? 

A In 1996, I was one of 50 National Teacher of 
the Year Awards, yes. I was National — 
Kentucky's Teacher of the Year. 

Q That's where Brown & Williamson is located. 

A Yes, sir. 

Q Your present employment is what? 

A My present employment is I resigned from my 
position in the high school in January 5th 
of this year. My intent in teaching high 
school was to try to make a difference. I 
saw that many of our students, kids today, 
were losing their scientific acumen. 

Q What do you mean? Ability to learn science? 
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A Ability to learn and use science. And I 

thought with my industry experience and my 
educational background, I could make a 
difference. And then I guess as I went 
along teaching high school, I saw many, many 
of the students I had, youngsters, smoking. 

MR. OHLEMEYER: Excuse me. Your 

Honor. 

MR. MOTLEY: Your Honor, it goes to 
his motivation. I don't want to get into a 
lengthy dissertation on this with Dr. 

Wigand, but can I just pose another 
question? 

THE COURT: All right. 

Q Dr. Wigand, was it your intention to become 
a tobacco control spokesman specifically 
with emphasis upon educating kids? 

A Yes, sir. 

Q Okay. [DELETED] 

A Yes, sir. 

Q And you've had dinner at my house before. 

In fact, we've become good friends, haven't 
we? 

A You reached out when nobody else reached 
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out. Yes, we have become good friends. 

Q Indeed, I think since 1996, by helping me 

understand Brown & Williamson, you have 
charged and received compensation totaling 
about $14,000 in a year and a half; is that 
correct? 

A Since November of 1996 through, yes. 

Q And, sir, did you recently visit with the 
Attorney General of the State of Indiana 
with respect to tobacco litigation? 

MR. OHLEMEYER: Objection. 

Relevance. 

MR. MOTLEY: It's very relevant. 
Your Honor. It goes to his motivation, 
qualifications. Whatever they want to ask 
him on cross-examination — 

THE COURT: Overruled. 

You may answer. 

Q Did you visit with the Attorney General's 
Office of the State of Indiana? 
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A Yes, I did. 

Q Now, sir, you indicated you were a 

consultant with the Food and Drug 
Administration. Do you recall that? 

A Yes, I do. 
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Q Are you familiar with the Food and Drug 

Administration findings of fact and their 
regulatory efforts with respect to 
cigarettes as drug delivery devices? 

MR. OHLEMEYER: Objection, Your 
Honor. May we approach? 

THE COURT: All right. 

(Bench discussion) 

THE COURT: All right. Let's hear 
your question again, Mr. Motley. 

Q Yes, Doctor, listen carefully now. 

You were a consultant to the FDA; 
correct? 

A That is correct. 

Q And as such, you were privy to certain 

documents that were analyzed by the FDA? 

A Yes, I was. 

Q And while you were research director and 
vice president of Brown & Williamson, you 
certainly were familiar with documents which 
related to cigarette, health hazards, 
weren't you, generated by your company? 

A Yes, I was. 

Q And you have personal information, do you 
not, sir, as to what was turned over to the 
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FDA on your watch and what was not turned 
over to the FDA, as a general proposition, 
yes or no? 

MR. OHLEMEYER: Your Honor, that's 
argumentative and leading and suggestive. 

THE COURT: The last was leading. 
Rephrase that. 

Q Dr. Wigand, you would be able to tell us, 
would you not, at least while you were 
there, from 1989 to 1993, whether or not 
your department turned over voluntarily 
documents related to health matters of 
cigarettes to the Food and Drug 
Administration; would you not? 

MR. OHLEMEYER: Your Honor, it 
lacks foundation that there was a request, 
that there was a duty, that there was any — 
it's all argument. 

MR. MOTLEY: That goes to the 
weight. Judge. 

THE COURT: Overruled. You can 
answer that. 

Why don't you repeat your question. 
Counselor. 

MR. MOTLEY: I've done forgot it, 

4553 

Judge. 

THE COURT: Well, the question was, 
would you be able to tell the jury what 
documents were turned over and what were 
not. 
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A 

Q 


Would you be in a position. Doctor, to 
generally know whether the Brown & 

Williamson Corporation, when you were vice 
president, voluntarily turned over health 
information to the Food and Drug 
Administration? 

I don't believe during my watch they turned 
over anything to the Food and Drug 
Administration. 

MR. OHLEMEYER: Your Honor, I'd 
like to ask the witness a question for the 
purpose of an objection. 

THE COURT: Go ahead. 

MR. OHLEMEYER: Dr. Wigand — 

MR. MOTLEY: Excuse me. Your Honor. 
He's going to ask questions for the purpose 
of making an objection; is that what he 
said? 

THE COURT: That's what I heard him 


MR. MOTLEY: Okay. 

MR. OHLEMEYER: Dr. Wigand, what 
did the FDA ask Brown & Williamson for, 
either before you got there or while you 
were there? Do you know if they ever asked 
Brown & Williamson to give them anything? 

THE WITNESS: I don't know that 
Brown & Williamson was asked to give the FDA 
anything during my tenure, no. 

MR. OHLEMEYER: Thank you. Your 

Honor — 


MR. MOTLEY: They don't have to ask 
a company that's got public health 
responsibility to turn over information 
that's the subject to the public health. 

Your Honor. That's ridiculous. 

MR. OHLEMEYER: That's argument. 
Your Honor. 

MR. MOTLEY: That is an argument. 

It goes to the weight; both positions go to 
the weight. 

MR. OHLEMEYER: My objection. Your 
Honor, is lack of foundation, from this 
witness for any further testimony on this 
subject. 
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MR. MOTLEY: Your Honor, it goes to 
the weight. If he wants to argue that 
nobody came down there and subpoenaed them, 
that's one thing. He can argue that. This 
man is entitled to tell the jury, he's in a 
position to know, whether or not, I use the 
word voluntarily, they turned over 
information to the Food and Drug 
Administration. 

THE COURT: The objection to that 
question is overruled. 

Your answer to that question was? 

Not that know of, sir, during my tenure, 
they did not turn anything over to the FDA. 
Now, sir, as a consultant to the FDA, did 
you learn later that some people did turn 
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over the Brown & Williamson documents to the 
FDA? 

MR. WAGNER: Objection, Your Honor, 
relevancy, lack of foundation. 

MR. OHLEMEYER: Objection, lack of 
foundation. 

THE COURT: One at a time. 

MR. OHLEMEYER: My objection. Your 
Honor, is a lack of foundation from this 
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witness for that kind of an opinion. 

THE COURT: Sustained to the last. 
Sustained. 

Q Did you see Brown & Williamson documents as 
a consultant to the Food and Drug 
Administration? 

A Yes, I did. 

Q And did they include documents that were 

generated during your watch but which were 
not voluntarily turned over to the Food and 
Drug Administration? 

MR. OHLEMEYER: Objection, Your 
Honor. That question is argumentative. 

THE COURT: Overruled. 

Q Did you understand the question? Let me 

start over. Let me start over. Okay. Just 
take a deep breath and I'll start over. 

You've got to get used to the 
objections, okay. 

A It's just hard to concentrate. I'm sorry. 

Q That's okay. 

Number one, you're an FDA consultant; 
okay? Right? 

A That is correct. 

Q All right. Number two, it's in 1994; 
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correct? Correct? 

A Yes. 

Q That's when you started. Number two, you 
were at Brown & Williamson from 1989 to 
1993. 

A That is correct. 

Q There's no voluntary turnover of documents; 

correct? 

A That is correct. 

Q After you became a consultant in 1994, did 
you see in the files of the Food and Drug 
Administration documents from that era, when 
you were there, that had subsequently been 
turned over to the Food and Drug 
Administration, Brown & Williamson research 
documents? 

A I don't know how to — the FDA had Brown & 
Williamson documents. I don't know whether 
they were turned over by Brown & Williamson 
or they had alternative sources of those 
documents, sir. 

Q Okay. All right. 

A But they had Brown & Williamson documents in 
1994 when I was there. 

Q Describe for the ladies and gentlemen of the 

4558 

jury how you were — first of all, were you 
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recruited by Brown & Williamson? 

A Yes, I was. 

Q Describe that to the jury. 

A In mid-1988 I responded to an ad. I believe 
it was either in the New York Times or the 
Wall Street Journal. I can't recall at this 
time. I was subsequently contacted by an 
executive recruiter employed by Brown & 
Williamson and went through approximately 
six months of interviews with Brown & 
Williamson and BAT senior executives and 
ultimately accepted. 

MR. OHLEMEYER: Excuse me. Your 
Honor. I don't mean to interrupt, but we've 
had some confusion in the case about BATCO, 
British American Tobacco Company, and BAT 
Industries. I'd ask that when we talk about 
them, we use the full name so there's no 
confusion. 

THE COURT: All right. 

THE WITNESS: I'm sorry. 

Q All right. So start over and tell us which 
BAT you're talking about. 

A I'm talking about British American Tobacco, 
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PLC, which is the parent company, the 
London-based company. 

Q Big BAT. 

A Big BAT. 

Q Okay. As opposed to BATCO; correct? 

MR. OHLEMEYER: Well, Your Honor — 

A As opposed to British American Tobacco 
Company. 

Q Okay. Now, let's start over again. You got 
an ad; you responded to the ad. Correct? 

A That is correct. 

Q And you were interviewed by whom? 

A First I was interviewed on the phone by an 
ex-vice president of Brown & Williamson, a 
fellow by of name of Bill Loudenbach, who 
worked for an executive recruiting firm 
called Heinman. Subsequent to that I met 
with Mr. Loudenbach in New York City. And 
then subsequent to that I met with senior 
executives of Brown & Williamson and then 
ultimately was interviewed by a 
representative from BAT Industries, Mr. Alan 
Herd. 

Q Mr. Alan Herd? 

A Yes, sir. 
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Q What was — what did he represent and what 
did you later learn his job was? 

A Alan Herd was group research and development 
coordinator for all the — I have to use 
alphabets, all of the BAT cigarette 
affiliated companies. 

Q Okay. BAT PLC Holdings; is that the name of 
it? 

A I believe so. 

Q Okay. Just so I don't get confused, that's 
the parent company? 

A That's correct. 
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Q And Mr. Herd was with the parent company? 

A He was with the parent company, yes, he was. 

Q Okay. And his job was what with the parent 

company? 

A He was responsible for — one of the things 
he was responsible for was coordination of 
all the research and development efforts at 
all the various BAT-affiliated companies. 

Q Would that include BATCO? 

A That would include BATCO, Brown & 

Williamson, a company in Brazil called Souza 
Cruz, a company in Germany called BAT 
Cigarette and Fabrikan. BATCF. 
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Q Can we give that an initial? BATF? 

A BATCF. 

Q Okay. That's the German company. 

A That's the German company. 

Q And Souza Cruz, did I spell that correctly? 

A Souza Cruz was the Brazilian company. 

Q And Brown & Williamson? 

A Was the U.S. company. 

Q I take it British American Tobacco PLC 

Holdings is a United Kingdom corporation. 

A I believe so. 

Q Okay. And also BATCO was located where? 

A In the U.K. 

Q So you were interviewed by Mr. Herd. You 
came to know Mr. Herd fairly well over the 

period of time you were with B&W; correct? 

A Yes, I did. 

Q All right. Now, Mr. Herd was a pretty 

senior official of BAT PLC Holdings, was he 
not? You understood him to be. 

A Most certainly he had lots of interactions 
in technical matters with the chairman of 
BAT Industries, Sir Patrick Shehee, as well 
as all the CEOs of the various affiliated 
companies. 
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Q Okay. Now, what position was offered to you 
ultimately as a result of this interview 
process by officials either of BAT PLC 
Holdings or Brown & Williamson? 

A The job was offered to me by Brown & 

Williamson Tobacco Corporation as Vice 
President of Research and Development. 

Q You were currently at the time employed in 
the health care industry? 

A I was in between jobs at the time, but I — 

Q Your last job had been? 

A I had always been in the health care 

industry. I had spent 25 years prior to 
joining Brown & Williamson working in the 
health care industry specifically. 

Q All right. Can you tell us why Jeff Wigand 
left the health care business and went to 
work for a cigarette company? 

A Do I have to answer — can I just give an 
explanation with that? 

Q That's what I want you to do. I want you to 
explain to the Court and the ladies and 
gentlemen of the jury why you would leave 
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the health care company to go to work for a 
cigarette company. 
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A The reason I left the health care industry 

to join the tobacco industry was I felt that 
people would continue to smoke no matter 
what; and that if I could, as I was led to 
believe, be able to develop what was called 
a safer cigarette, a cigarette that would 
reduce the hazards of smoking to those that 
smoked, I would be doing a socially 
responsible duty and I would be able to use 
the cumulative experience I had in the 
health care industry to find a safer 
cigarette and address public health and 
safety issues with that. 

Q Did you understand when you started work at 
Brown & Williamson that you had certain 
missions or — that's a military term, isn't 
it, what your mission is? 

What did you understand, did you have 
one mission, to develop a safer cigarette? 

Or were there multiple missions, as you 
understood it, as was told to you, by Brown 
& Williamson officials? 

A My understanding was the following: My 
primary motivation for going to Brown & 
Williamson was a safer cigarette, but also 
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to be able to take an organization that was 
art based, that is, did not use science for 
explaining problems occurrence, to move it 
from an art-based organization to a 
science-based organization, and to use my 
overall managerial skills that I have had or 
used for 25 years. 

So it was more than just a safer 
cigarette, but the primary motivation for me 
and the enthusiasm I had for going to Brown 
& Williamson was to develop a safer 
cigarette. 

Q You said managerial skills. 

A Yes, sir. 

Q Doctor, when you got to Brown & Williamson, 
did you soon find out that lawyers were 
running the science department? 

MR. OHLEMEYER: Objection, Your 
Honor. It's argumentative. 

THE COURT: Sustained. Rephrase. 

Q Who was the general counsel of Brown & 

Williamson when you got there in January of 
1989? 

A I believe Nick McGraw was. 

Q How do you spell it? 
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A M-C-G-R-A-W. 

Q Did you learn — did you meet a fellow named 
Kendrick Wells? 

A Kendrick Wells was the products liability 
attorney for Brown & Williamson. He dealt 
with the lawsuits against Brown & 

Williamson. 

Q They were both lawyers in-house, that is. 
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working full-time for Brown & Williamson. 

A Among others, yes. 

Q You mean there were other lawyers; they 
weren't working for more than Brown & 
Williamson? 

A Yes. 

Q Okay. Sir, before you joined that first 
day — by the way, you got a salary 
increase, too, didn't you? 

A A sizable salary increase, yes, sir. 

Q Were you proud that you had been selected? 

A Yes, I was. I was enthusiastic. I mean, my 

motivation — as I said, my motivation was 
truly to use my scientific skills to address 
public health and safety issues and I 
thought development of a safer cigarette, 
and I had those discussions with Brown & 
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Williamson as well as Mr. Herd before 
joining the company, that that was one of 
the main considerations, was to develop a 
safer cigarette. 

Q Between the time that you had your 

interviews and you knew you had gotten the 
job and the day you started the job, did you 
do anything to try to prepare yourself for 
the job? 

A Yes, I did. What I did is what most 

scientists do, is they go to the literature 
and they find out about tobacco or they find 
out about the smoking and health issues, 
they find out more about nicotine. 

I read the '64 Surgeon General's 
Report. I read the newly published '88 
Surgeon General's Report, and I read a lot 
of publicly available information that I was 
able to get from the library. 

So I was fairly well apprised before 
joining the company that there were hazards 
associated with smoking. 

Q So when you say you wanted to develop a 

safer cigarette, you didn't go in with any 
delusions that what was being sold was safe; 
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is that correct? 

A I never considered cigarettes safe. 

Q Now, when you got to Brown & Williamson, 
theoretically, who were you supposed to 
report to? 

A I reported to Mr. Sandefur, who was the 

president and chief operating officer, the 
number two in command. 

Q Now, Mr. Sandefur is no longer alive; 
correct? 

A No, he is not, sir. 

Q And how did he spell his last name; do you 
recall? 

A S-A-N-D-E-F-U-R. 

Q And he used to be a salesman or sales 

executive with RJ Reynolds before he joined 
Brown & Williamson; didn't he? 

MR. WAGNER: Objection to all these 
leading questions. 
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THE COURT: Last was leading. 

Q Well, did he ever work for a tobacco 

company, to your personal knowledge, before 
he got to Brown & Williamson? 

A Yes, he did. 

Q Who was that? 
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A I believe he worked for RJR. 

Q And he was a marketing person, wasn't he? 

MR. WAGNER: Objection, Your Honor, 
to these leading questions. 

MR. MOTLEY: Judge — 

Q Well, what did he do at RJ Reynolds, to your 
knowledge? 

A He was one of the senior executives of the 
marketing and sales department. 

Q Marketing and sales senior executive; 

correct? 

A That's my understanding. 

Q And as you came to know him, did he have a 
real interest in marketing issues? 

A Yes, he did. 

Q Now, did there come a time when you and 
Mr. Sandefur butted heads? 

A I think we had a number of controversies 
over the time between — 

Q Just did you butt heads or not? 

A Yes, I did. 

Q Okay. Now, Mr. Sandefur was the president, 
but he wasn't the number one man when you 
joined the company, was he? 

A No. Mr. Richard Pritchard was. 
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Q Richard Pritchard. Did you get along with 
Mr. Pritchard? 

A Yes, sir. 

Q And he was the chief executive officer? 

A He was the chairman and chief executive 
officer. 

Q Number one man. 

A Yes, sir. 

Q At least at Brown & Williamson. 

A Yes, sir. 

Q At your company. Dr. Wigand, did you have in 
the Brown & Williamson organization, did you 
have annual or more frequent performance 
evaluations? 

A We had annual performance appraisals, yes, 
we did. 

Q And are you aware, sir, personally aware of 
your evaluations? In other words, did they 
tell you how you scored? 

A There was a process by which you filled out 
part of the performance appraisal and then 
your supervisor wrote his parts and then you 
sat down together and you reviewed them. 

Q So the answer to my question is, yes, you 

knew what your supervisors evaluated you as 
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being; correct? 

A That's correct. 

Q 1989, did you get — did you fail? Did you 
get good marks? Or how would you describe 
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it? 

A I got what is called a solid contribution. 

Q Solid. Okay. 1990, same question? 

A Likewise. 

Q 1991? Same question. 

A Likewise. 

Q 1992? Did you start running into some 
problems with Mr. Sandefur? 

A I was cited for having communication 
problems and I needed to enhance my 
communication skills. 

Q And then in 1993 Mr. Pritchard retired or 
resigned? 

A No, Mr. Pritchard retired in January of 1993 
and I was fired on March 24th of 1993. 

Q Well, who took over? 

A Mr. Sandefur. 

Q Mr. Sandefur. Did you and Brown & 

Williamson have a dispute over your 
severance? Just yes or no. 

A Yes. 
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Q Were certain benefits cut off? 

A Benefits were interrupted. 

Q Were you contacted at some time by the 
United States Department of Justice? 

A I was contacted by the United States 

Department of Justice in December of 1993. 

Q After you had been terminated. 

A That's correct. 

Q Dr. Wigand, what is a fire-safe cigarette? 

A That is a — it is a cigarette that when 

dropped on bedding or upholstery would not 
cause a fire and a fire that would cause the 
loss of lives, so a fire-safe cigarette is 
one that would not ignite material that a 
lit cigarette came in contact with. 

Q Was that an area that you were interested 
in? 

A Very much so, sir. 

Q Dr. Wigand, would you come down here and 
draw something for me, with the Court's 
permission. 

THE COURT: Go ahead. 

MR. MOTLEY: You don't need to 
bring your water. It won't be long. 

Q Draw me a cigarette that's lit, in other 
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words, a cigarette that's burning. 

A (Witness complies.) 

This is the filter end. This is the 
lit end. And there's a coal here that burns 
somewhere between 650 degrees centigrade to 
900 degrees centigrade. 

Q Pretty hot; correct? 

A That's hot. 

Q That's hot? 

A Boiling water is 212 degrees Fahrenheit, or 

100 degrees centigrade. 

Q This is six times greater than boiling 
water, if it's 600. 

A That is correct. 

Q Okay. Go ahead. What have you drawn off of 
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the coal of the cigarette? 

A This is what is called sidestream smoke or 
smoke that — 

Q Would you write that right there, sidestream 
smoke. 

A Sidestream smoke arises, that's when a 

cigarette is not being sucked on, it kind of 
just burns free. And as it burns, it burns 
about 80 percent of the tobacco that's 
stored in this, what is called the cigarette 

4573 

rod here. This is the filter. This is the 
cigarette rod or tobacco rod. And this is 
the filter end. This is where the mouth is. 
You're sucking on the cigarette. This is 
where the cigarette burns, up this way. 

Q Now, in modern cigarettes, to your personal 
knowledge, from 1989 to 1993, when you were 
vice president, was all between here and the 
filter 100 percent tobacco in most 
cigarettes? 

A No. It wasn't 100 percent tobacco. 

Q What else was in there? 

A The cigarette rod is composed of various 
components. One of the components is 
tobacco and it's either tobacco that is — 

Q I caught you. Did you misspell tobacco? 

Okay. 

A I just wanted to see if you were paying 
attention, Mr. Motley. 

Q You were spelling in Japanese. What else is 
in there? 

A Pure tobacco, which comes from states like 
Kentucky, Indiana, it's called burly, it's 
air-cured. There's other tobacco that comes 
from states like North Carolina, South 
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Carolina, which is called fire-cured. That 
roughly makes up about 50 percent or so of 
the mass of the cigarette rod. 

Then there is what is called expanded 
tobacco, that is tobacco that is, air is put 
into it, or C02, carbon dioxide and puffs it 
out, expands it. And then there is what 
they call reconstituted tobacco, that is 
tobacco that comes from rejects that come 
back from the field. Stale cigarettes, come 
from what is called offal, cigarette dust 
out of the factory. 

Q Cigarette dust? 

A Dust. 

Q Sweep the floors up? 

A Stuff that is, as tobacco pushes through the 
manufacturing plant, it being a biological 
material, it drys out a little bit and then 
it crumbles into little pieces, are left 
over, that goes into what is called 
reconstituted tobacco. 

There are two types of reconstituted 
tobacco. One that's just passed on a sheet 
and dried and put in, and one that's made 
like paper. It takes all the color and 
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juices out of the tobacco and then casts it 
on a sheet and then puts the tobacco juices 
back on after they've been chemically 
reacted. That's called paper recon. Some 
blends have somewhere between 25 to 30 
percent of this reconstituted tobacco. 

Q All right. Do they add things to the 

tobacco, flavorings and chemicals and the 
like? 

A The tobacco is treated with what's called 
additives. Sometimes it's sugars, 
humectants, but the tobacco is treated with 
different types of additives, ammonia 
compounds. A host of different types of 
additives. 

Q How about cocoa? 

A Cocoa. 

Q Licorice? 

A Licorice. 

Q Would you write additives? You need to 
write expanded tobacco. 

A I'm sorry, I'm talking, not writing. I 
forget I'm teaching here. Tobacco pure, 
let's put pure, and then we have expanded 
tobacco. We'll call that ET, expanded 
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tobacco. Then we will put down what is 
called, let's put recon, or reconstituted 
tobacco. 

Q Okay. 

A Plus additives. 

Q We're going to have to stand on our heads to 
read that. 

A I'm sorry. 

Q That's okay. Are you done describing the 
cigarette for us? 

A I think that roughly — well, there's some 
things about the cigarette. 

Q I'm going to ask you some questions, but is 
that what the rod generally essentially is? 

A Yes. 

Q Okay. Now, the sidestream smoke right here, 
what were you interested in doing to try to 
make a fire-safe cigarette insofar as 
sidestream smoke was affected, when the 
cigarette was just laying there? 

A The whole idea with a fire-safe cigarette is 
when it wasn't being pulled on — when you 
pull on it with your mouth, you pull air 
through and air contains oxygen; roughly 
about 15 to 16 percent of the air we breathe 
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is oxygen. When you draw through the 
cigarette, it keeps the coal burning. And 
that's how smoke comes; it's based on the 
combustion of tobacco in the paper. 

A fire-safe cigarette would be one that 
when it — it's down and resting, the coal 
temperature was such that it wouldn't burn 
hot enough to ignite fabric or material or 
bedding. So there would be less sidestream, 
there would be also less temperature when 
the cigarette was not in the, what is called 
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the active stage of puffing on. 

Q So a person takes — 

MR. MOTLEY: I remember this from 
high school. Judge. 

Q — a drag on a cigarette. All right? 

A Yes, drag, puff. 

Q Puff. And then the phone rings. Okay? 

They put the cigarette, hopefully, in an 
ashtray, lay it down; it turns out to be the 
wife fussing at them. So they go at it a 
long time, okay? What happens to the 
cigarette while the wife's fussing at the 
man for 15 minutes on the phone? 

A This cigarette would continue to burn down, 
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form ash, from the material that's there. 

Q Okay. And how long will — will it 

continue? Does it self-extinguish or does 
it usually just continue? 

A Well, probably continues to burn until it 

reaches some sort of position on the ashtray 
where it would go out, or it would just burn 
out of stuff to burn. 

Q Okay. And the whole time it's burning, 

sitting there by itself, is this sidestream 
smoke coming off? 

A Yes. 

Q Show the jury what concepts were come up 

with at Brown & Williamson, to your personal 
knowledge, or in the tobacco industry 
generally, to try to prevent fires from lit 
cigarettes or a fire-safe cigarette. 

A Well, some of the findings of the NIST 
Report, which I read in 1994, was if you 
reduced the amount — 

MR. OHLEMEYER: Excuse me. Your 
Honor. I think we're just hearing what the 
witness has read somewhere. 

MR. MOTLEY: No, Your Honor. 

MR. OHLEMEYER: The question was a 
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little more specific than that, so the 
objection is hearsay. 

THE COURT: I think it was. 
Sustained. 

Repeat your question. Counsel. 

Q I want you to tell us. Dr. Wigand, did Brown 
& Williamson, when you were there — don't 
tell us right now what happened in '94. 

When you were there, were you studying the 
concept of trying to make a fire-safe 
cigarette? 

A Yes. 

Q You were, okay. Now, tell us how you could 
keep — make a cigarette more fire-safe than 
the one than you've drawn up here now. One 
like this one here. I'm not going to light 
it up, because there's no smoking over here; 
but if I lit this cigarette right here. 
Doctor, put it up here, and it's burning, 
imagine it's burning, okay? That one right 
there. What could you do to make the 
cigarette more fire-safe, or less of a fire 
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hazard? 

Can I get it? 

Yes . 
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This cigarette is roughly about, oh, 2 
centimeters in diameter. If you were to 
have a smaller circumference of a cigarette, 
you would have essentially less to burn. If 
you changed the paper on the outside of the 
cigarette such that oxygen wouldn't come in, 
you made the holes in the paper very small, 
less oxygen could come in. So the 
cigarette, while standing free, or what they 
call static burn rate, wouldn't continue to 
burn. It would burn very slowly. 

So changing the amount of tobacco in 
the rod and then changing, I'm going to say 
the paper porosity, the holes in the paper, 
size of the paper, as well as the type of 
paper, you would retard the cigarette from 
burning during non-active smoking or passive 
smoking. 

So you could change the paper, make the 
holes smaller, you could make it thicker 
paper, you could double wrap the paper. You 
could change the amount of material inside 
the rod, this rod here. You could treat the 
tobacco paper with burn retardants, that is, 
chemicals that would prevent burning. 
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That's all I can think of. That's some of 
the things we were looking at. 

If you were to do that, then would it have 
the effect. Doctor, of cutting down on the 
sidestream smoke? 

I believe so. 

You can return, please. But I want you to 
sign this first. Right here. 

Japanese or — 

Well, if you can't spell your name, we're in 
trouble. 

(Witness complies) 

You need it dated? 

Yes, put today on it, please. 

MR. MOTLEY: I'd like to mark this 
for identification. Your Honor. 

THE COURT: All right. Counselor. 
MR. MOTLEY: No. 46 for ID, Your 

Honor. 

THE COURT: Thank you. 

Doctor, you told us you were contacted by 
the Justice Department, I believe it's 
called the Civil Investigative Division, or 
CID; correct? 

I'm not sure. I think I was contacted by 
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the Justice Department, and they served me 
with a subpoena which was a civil 
investigative demand on fire-safe 
cigarettes. 

And did you give a statement to the Justice 
Department in 1993 pursuant to that 
subpoena? 
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A I believe it was in January of 1994. 

Q Okay. 

A Yes, I did. 

Q And you gave a sworn statement. 

A I gave a sworn statement to the Department 
of Justice attorneys, yes, I did. 

Q All right. And did you let Brown & 

Williamson know what was going on with 
regard to this sworn statement and the 
subpoena you had received? 

A Yes, I did. 

Q And the statement you gave, was it generally 
favorable to Brown & Williamson? 

A It was generally favorable, because I 

believed at the time that Brown & Williamson 
did not have the technology in hand to, one, 
develop an effective methodology for testing 
fire-safe cigarettes, nor totally developing 
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a fire-safe cigarette. 

Q Does the name Hamlet ring a bell to you? 

A Yes, it does. 

Q What was project Hamlet? Go ahead. 

A Project Hamlet was not a B&W project. 

MR. OHLEMEYER: Your Honor, at this 
point I object, lack of foundation, and — 

MR. MOTLEY: Well, I'll ask him how 
he found out. 

THE COURT: If he knows. 

Q How did you find out what Project Hamlet 
was. Doctor? 

A In January — shortly after giving this, the 
CID to the Justice Department, I was 
contacted by a producer for CBS 60 Minutes. 
He asked me — 

Q Don't tell us what, you can't tell us what 
they told you. It's called hearsay. 

MR. OHLEMEYER: At this point. Your 
Honor, I think we're beyond the relevance or 
the foundation of this witness to testify on 
subjects in this case. 

MR. MOTLEY: Your Honor, he asked 
for foundation. Now he found out about 
Project Hamlet, now he's objecting to how he 
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found out. 

THE COURT: Let's hear your next 

question. 

Q Don't tell us what they told you. You were 
contacted by a television network; correct? 

A CBS 60 Minutes. 

Q As a result of that, did you find out what 
Project Hamlet was? 

MR. WAGNER: Judge, the question 
Mr. Motley is asking is inherent, of course, 
with a hearsay statement that you asked the 
witness. Then you ask him did he or didn't 
he. This is all hearsay. Your Honor. It's 
an improper form of question. 

MR. MOTLEY: It's not hearsay. Your 
Honor, to ask somebody what he did as a 
result of what he learned or what he found 
out as a result of what somebody told him. 
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THE COURT: Last objection is 
overruled. You may answer that yes or no. 

THE WITNESS: I'm sorry. 

THE COURT: He asked you if you 
found out what the project was. 

A Now I think I got the question back. 

Q Okay. You had a discussion with CBS and 
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then I asked you did you subsequently learn 
what Project Hamlet was, yes or no? 

A Yes, I did. 

Q All right. And did you see information 
about Project Hamlet, yes or no? 

A Yes, I did. 

Q So you found out about it and then you saw 

documents about it; correct? 

A I saw roughly about 2,000 pages of documents 
from another company. 

Q And that company might be whom? 

A Philip Morris. 

Q Philip Morris? 

MR. OHLEMEYER: Your Honor, there's 
nowhere this can go but to ask an opinion 
from this witness to which there is no 
foundation and not proper subject of his 
testimony. 

MR. MOTLEY: He's a mind reader. 
Your Honor. 

THE COURT: Overruled. Go ahead. 

MR. OHLEMEYER: Well, you know. 

Your Honor, I don't mean to be tedious. 

THE COURT: Last comment will go 
out. Jury will disregard that. 
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Q Dr. Wigand, as a result of reviewing these 
2,000, did you say 2,000 documents or 2,000 
pages of documents? 

A 2,000 pages of documents that were provided 
to me by CBS. 

Q As a result of that, can you tell us, 
without going into the details of it, 
whether Project Hamlet was a Philip Morris 
project with respect to fire-safe 
cigarettes, yes or no? 

MR. OHLEMEYER: Objection, Your 
Honor, calls for opinion from this witness. 

THE COURT: Overruled. You can 
answer that question. 

MR. WAGNER: Judge, hearsay 
objection for the record. 

THE COURT: I'll note it. 

Overruled. You can answer. 

Q Got it? 

A Did I learn — 

Q — Project Hamlet dealt with Philip Morris 
trying to find a fire-safe cigarette? 

A Project Hamlet was Philip Morris' code name 
for their fire-safe cigarette. In other 
words, to burn or not to burn. 
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Q And did Brown & Williamson have a fire-safe 
cigarette project code name? 

A Not that I can recall, but there was a 
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project. It was methodology development. 

And what was that called? 

I can't remember, Mr. Motley. 

Doctor, this Project Hamlet, the documents 
you saw, did it reflect whether or not what 
you observed, not asking your opinion, what 
you observed, did it indicate more or less 
than just the development of methodology? 

MR. WAGNER: Objection. 

MR. OHLEMEYER: Objection, Your 
Honor. Calls for an opinion from this 
witness to which there is no foundation. 

THE COURT: Why don't you rephrase 
that. Counselor. Sustained. 

You indicated Brown & Williamson, when you 
were there, to your knowledge at the time, 
had not advanced past the methodology stage; 
correct? Isn't that what you said? 

That is correct. 

All right. And Project Hamlet, the 
documents you saw, had Philip Morris 
progressed past the methodology stage? 
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MR. WAGNER: Judge, objection. 
Leading, suggestive. It calls for hearsay 
from this witness. 

THE COURT: Overruled. You may 

answer. 

I learned from reviewing these documents 
that Philip Morris had developed and tested 
a fire-safe cigarette as early as 1986 and 
had taken that development and sort of what 
is called shelved it until there was 
legislation that forced them to market a 
fire-safe cigarette. 

MR. OHLEMEYER: Your Honor, I 
object to the last answer. Move that it be 
stricken. It calls for an opinion from this 
witness — 


MR. MOTLEY: Oh, no. Judge. He 
ain't offering an opinion. 

MR. OHLEMEYER: — to which there 
is no foundation. 

MR. MOTLEY: He's offering no 
scientific opinion whatsoever. He's just 
stating what he observed. 

THE COURT: Objection is overruled; 
motion to strike is denied. 
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MR. MOTLEY: Your Honor, I don't 
mean to be presumptuous, but are — I was 
wondering when you were going to take the 
afternoon — 

THE COURT: Right now. Ladies and 
gentlemen, we will start again in 15 
minutes. You can go outside, if you like, 
or stay in the room. 

(Standard admonition) 

MR. CASSELL: All rise. 

(A brief recess was taken.) 

MR. CASSELL: All rise. 

THE COURT: Be seated. The jury is 
back in its entirety together with the 
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alternates. The witness here? 

MR. MOTLEY: Yes, sir. Your Honor. 
THE COURT: State your name again, 

sir. 

THE WITNESS: Jeffrey Steven 
Wigand, W-I-G-A-N-D. 

THE COURT: Thank you. 

Go ahead. Counselor. 

Q Dr. Wigand, when you initially were 
approached by the Food and Drug 
Administration, who contacted you? Don't 
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tell us anything he said, but who contacted 
you? 


A 

I was contacted by the special investigator 
to the Commissioner. 

Q 

And 

his name? 

A 

Jack 

Mitchell. 

Q 

Jack 

Mitchell? 

A 

Yes, 

sir. 


Q And did you have, eventually have any 

meetings with the director of the Food and 
Drug Administration, Dr. David Kessler? 

A All my meetings were with Dr. Kessler, was 
the FDA commissioner at the time. 

Q You met directly with Dr. Kessler. 

A Yes, I did. 

Q And the first meeting with the FDA was in 
May of 1994? 

A Yes, it was. 

Q Subsequently, sir, did you become a 

consultant to ABC national television? 

A Yes, I did. 

Q And without telling us — 

A Well, I don't think that's — I became a 

consultant to the law firm of Wilmer Cuttler 
& Pickering which was representing ABC. 
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Q In a lawsuit involving Philip Morris? 

A It was ABC versus — Philip Morris vs. ABC, 
that's correct. 

Q Don't tell us what you did, but were you 

giving expert advice to the law firm that 
represented ABC? 

A I was providing consulting expertise to 
Wilmer Cuttler & Pickering relative to 
Philip Morris documents. 

Q And those documents dealt just broadly, and 
without telling us anything about the 
documents now, what was the broad subject 
matter of the documents that you became 
conversant with respect to Philip Morris? 

Was it about fire-safe cigarettes, was 
it about some other topic, broad general 
topic? 

A It covered from research and development 
through manufacturing, all aspects. 

Q All aspects. 

A Of research, development, manufacturing. 

Q Did it also deal with nicotine, sir? 

A Yes, it did. 

Q Did it deal with ammonia? 

A Yes, it did. 
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Q Did it deal with the potentiating or 

enhancing effect of ammonia on nicotine 
release? 

MR. OHLEMEYER: Your Honor, may we 
approach for a moment? 

THE COURT: All right. 

(Bench discussion) 

THE COURT: Go ahead, Mr. Motley. 

MR. MOTLEY: May I have the last 
question back, please, ma'am? 

(The requested material was read by the 
reporter.) 

Q You understand the question, sir? 

A Yes, I do. 

Q Without telling us what are in the 

documents, did the documents include the 
issue of the potentiating or enhancing 
effect of ammonia upon the release of 
nicotine in a human being? 

MR. OHLEMEYER: Same objection. 

Your Honor, and now it does call for 
hearsay. 

MR. WAGNER: And it's leading and 
suggestive. Your Honor. 

THE COURT: Rephrase that. That 
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was a different question. 

MR. MOTLEY: Okay. 

Well, would you answer the court reporter's 
question. 

THE WITNESS: Could you just read 
it back to me, please. 

(The requested material was read by the 


8 


reporter.) 

9 

A 

Yes . 

10 

Q 

All right. Subsequently, sir, did you agree 

11 


to an interview with CBC News with respect 

12 


to your employment by Brown & Williamson, 

13 


yes or no? 

14 

A 

Yes. 

15 

Q 

Now, Doctor, I would like to visit with you 

16 


with respect to a meeting that was held in 

17 


Vancouver, British Columbia, in October of 

18 


1989. 

19 

A 

Okay. 

20 

Q 

You remember that meeting? 

21 

A 

Vividly. 

22 


THE COURT: Speak up just a little 

23 


bit. 

24 


THE WITNESS: I'm sorry. 

25 


THE COURT: There you go. 
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1 

A 

Yes, I do remember it vividly. 

2 

Q 

Vividly. Do you remember when approximately 

3 


in October of 1989 that occurred? 


4 A On or about the 19th of October, it occurred 

5 at — in Vancouver, British Columbia. It 

6 was at the Pan, I believe Pan Pacific Hotel, 

7 but I need to — I think that's where it 

8 was. It was the first meeting I attended as 

9 the senior research head of Brown & 

10 Williamson. It was a meeting with all of 
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the, again, I use alphabet soup, I'm sorry. 

12 


all the heads of research, of all the 

13 


tobacco companies, or 

CAC companies. 


14 

Q 

What does CAC stand for? 


15 

A 

Cigarette, I believe 

it' s 


16 


cigarette-affiliated 

companies. 


17 

Q 

Cigarette-affiliated 

companies of who? 

18 

A 

Of BAT Industries. 



19 

Q 

Big BAT. Parent? 



20 

A 

Big BAT, yes. 



21 

Q 

Okay. 



22 


MR. TRINGALI 

: Your Honor, 

I have 

23 


an objection to the use of the term 

Big BAT 

24 


The name is BAT Industries, PLC. 


25 


THE COURT: 

Use the proper 

name. 
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Mr. Motley. 

Q You were there; correct? Who else was there 
that you can recall as you sit here today? 

A Do you want me to give all the names or 
titles? 

Q Give me the names, titles, who they were 
with. 

A Alan Herd, who was the group coordinator. 

Q You already told us he was with BAT? 

A BAT-PLC or the parent company. Ray 

Thornton, his deputy director; Pat Dunn, who 
was — 

Q Wait a minute. Deputy director of what? 

A Of group research and development for BAT 
Industries and head of the — 

Q Go ahead. 

A The, what's called the Scientific Research 
Group. He was also — 

Q Scientific Research Group of whom? 

A Of BAT. 

Q Industries? 

A Yes, sir. 

Q Can I give that an alphabet, SRG? 

A Yes. 

Q Okay. Who else was there? 
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A Should mention also Ray Thornton was the 

secretary for the meeting. That is, he was 
the recorder of the minutes and the 
discussions at the meeting. 

Q Okay. 

A Irwin Kausch, K-A-U-S-C-H, he was head of 
research, development and quality for the 
German company. 

Q Okay. 

A BATCF. 

Q Okay. 

A His boss, Gerhardt Ritterhausen. 

Q How do you spell that, if you know? 

A R-I-T-T-E-R-H-A-U-S-E-N. 

Q R-I-T-T what? 

A E-R, I believe H-A-U-S-E-N, Ritterhausen. 

Q And he was also with BATCF? 

A Yes, he was Irwin — or Dr. Rausch's 
supervisor. 

Q Okay. 

A Pat Dunn from Imperial Tobacco Canada. He 
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was the vice president of research and 
development for Imperial Tobacco. 

Q Of Canada. 

A Canada. 

4597 

Q Okay. 

A I believe his director of research. Dr. Ian 
Massey, M-A-S-S-E-Y. 

Q He's with Imperial also? 

A Also with Imperial Tobacco. 

Q All right. Go ahead. 

A This is hard. And I can't remember. It's 
CJP Siqueira, S-E-Q-U-E-R-I-A. He was the 
head of research for BA — well, Souza Cruz, 
which was the Brazilian affiliate. 

Q Okay. 

A There was a guest speaker. Dr. Jeffrey Idle, 
who was there for part of the meeting. 

Q How do you spell his last name? 

A I-D-L-E. 

Q What kind of doctor was he? 

A I think he was a Ph.D. but I'm not sure. 

Q Okay. 

A I think I've got them all. I may have 
missed somebody, but I think I've got it 
all. 

Q Were they all scientists? 

A They were all the number one — at least all 
the number one scientists from all of the 
BAT-affiliated companies. 

4598 

Q No lawyers. 

A No, there were no lawyers present at the 
meeting at all. 

Q Did there come a time. Dr. Wigand, when you 
came in possession of a draft of the minutes 
of the meeting that you just described to 
the ladies and gentlemen of the jury? 

A Yes, there was a time. 

MR. MOTLEY: Your Honor, may I 
approach the witness? 

THE COURT: Go ahead. 

MR. MOTLEY: Thank you. 

Q I have given you Exhibit 36104. Can you 
identify those for the jury and the Court, 
please. 

A These are the draft minutes of the meeting 
that I attended. I just noticed something. 

I forgot two people. 

Q Okay. Who are they? 

A Dr. Richard Binns, who was from BAT. 

Q Dr. Richard who? 

A Binns, B-I-N-N-S. From — 

Q And he was from where? 

A B-A-T-U-K-E, BATUKE. 

Q BATUKE? 

4599 

A Yes. 

Q Okay. 

A And Dr. Richard Baker. 

Q And he was with? 

A I'm sorry, not — Dr. Baker wasn't there. I 
guess I forgot Mr. McGregor from Wills, 
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which I believe was the Australian company. 

Q What's the name? 

A McGregor. 

Q He was from what company? 

A Wills, which was an Australian company. 

Q All right. And do those minutes describe 
you were there? 

A I was there. 

Q Did you receive a copy of the document 36104 
at or about the time that's indicated, or 
obviously afterwards. 

A I received these minutes, I can't recall 
exactly, but sometime after the meeting, 
yes. 

Q And is that an accurate copy of the original 
minutes that you received? 

A It is the accurate — is an accurate copy of 
the original minutes I received and 
circulated. 
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1 Q All right. And you received it, that 

2 document in the course and scope of your 

3 employment as vice president of research and 

4 development of Brown & Williamson; correct? 

5 A That is correct. 

6 Q All right. And what did you do with those 

7 minutes once you received them? 

8 A Well, as usual, when I — I would circulate 

9 them to senior management so they understood 


10 

11 

Q 

what transpired at the meeting. 

And by senior management, would that include 

12 

13 

A 

Mr. Sandefur, your immediate boss? 

That was Mr. Sandefur, who was president. 

14 

15 

16 

Q 

chief operating officer, and Mr. Pritchard, 
who was the CEO and chairman of the company. 
All right. And did you look at those 

17 

18 

19 

A 

minutes sometime to assure yourself that 
they were substantially accurate? 

They were substantially accurate, but it 

20 

21 

22 

Q 

wasn't everything we discussed at the 
meeting. I mean, it was — 

Just minutes? 

23 

A 

It's minutes. 

24 

Q 

Right. 

25 

A 

It generally reflected what we had discussed 
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1 

2 
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at the meeting. 

Q All right. 

MR. MOTLEY: Your Honor, we move 
the admission of 36104 against BAT-PLC 
Industries and Brown & Williamson at this 
time. 


7 

8 
9 

10 

11 

12 

13 

14 

15 
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THE COURT: Any objection? 

MR. OHLEMEYER: Your Honor, for 
Brown & Williamson there's no objection. 

MR. TRINGALI: BAT Industries does. 
Your Honor. It was not our document; we 
were not present. I think we'll find out 
later that some of these identification — 

THE COURT: I can't hear. 

Counselor. 

MR. TRINGALI: Sorry. BAT 
Industries was not present at that meeting. 
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I think we're going to find on 
cross-examination some of the 
identifications that Mr. Wigand gave are 
incorrect. 

THE COURT: My question was, do you 

object? 

MR. TRINGALI: We do object. Your 
Honor, because we were not present at that 

4602 

meeting. 

THE COURT: The objection is noted 
and overruled. 36104 will be admitted. 

(Plaintiffs' Exhibit (s) 36104 received 
in evidence.) 

MR. MOTLEY: Your Honor, we have 
copies. Here's a limiting instruction we 
prepared. 

THE COURT: Thank you. Counselor. 

Ladies and gentlemen, you have 36104, 
this is admitted only against defendants BAT 
Industries, PLC, and Brown & Williamson 
Tobacco Corporation at this time. 

You are to consider this exhibit, 
whatever weight it may have, with reference 
to those defendants I listed. You shall not 
consider it with reference to any other 
defendant at this time. 

Mr. Motley. 

BY MR. MOTLEY: 

Q Now, Dr. Wigand, on page 1, is the — you 
were right, it was the Pan Pacific Hotel. 

A Yes. 

Q It listed the people who were present; 
correct? 

4603 

A Yes. 

Q But it says that Herd and Thornton were from 
BATCO? 

A That's correct. 

Q All right. Now, would you please look at 
page 1. Do you see that delegates agreed 
that the aims of the meeting would be as 
follows: And the next to last is to share 

current approaches to ETS? Is that 
environmental tobacco smoke, sir? 

A Yes, it is, sir. 

Q And did such a discussion occur in your 
presence in October of 1989? 

A Yes, it did. And the substance of that 
discussion is — 

Q I'm going to get to that in a minute. 

A I'm sorry. 

Q That's all right. Now, please turn to page 
2. Says Defensive Strategies; correct? 

A That is correct. 

Q It says RET introduced a draft discussion 
document. Smoking and Health, Future 
Strategies for Research. 

Now, sir, RET would be whom? 

A Ray Thornton. 

4604 

Q All right. And he was from BAT. 

A He worked in BAT, yes. 
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Q All right. 

MR. TRINGALI: Objection, Your 
Honor, I think the instruction to Mr. Motley 
before was to identify it either as British 
American Tobacco Company or BAT Industries. 

THE COURT: It was. It was. 

MR. MOTLEY: He said in his 
testimony he thought they were from BAT, the 
parent, this document refers to, says BATCO. 
Maybe I can ask him to clarify that. Doctor. 

THE COURT: Clarify that. 

A My understanding, that both Mr. Thornton and 
Mr. Herd had dual roles. In many cases Mr. 
Herd — well, was the group research 
coordinator for BATCO, but he also reported 
to Sir Patrick Shehee, who was chairman of 
BAT Industries on technical matters. 

Q Okay. Now, on page 2 again, I want you to 
read to yourself, sir, refresh your memory 
and don't read it out loud, but read it to 
yourself. All right. 

The bottom of the first paragraph — 
first of all, let me ask you, knowing that 

4605 

these are minutes, understanding that it's 
not verbatim recording of what was said, 
does this page 2 fairly and accurately 
represent the gist of what was discussed at 
that meeting in 1989? 

A Yes, it does. 

Q All right. Turning now to the last sentence 
of the first paragraph. 

A Yes, sir. 

Q You see "Phased out in favor of research 

which would be more obviously related to the 
possibility of product modification based on 
directions suggested by regulatory 
authorities." 

Sir, tell us what you recall about the 
discussion of the product modification at 
that meeting in October 1989. What was 
discussed, sir? 

A There is an — there was an active dialogue 
in European countries between the tobacco 
industry and the regulatory bodies. There 
was discussion of how to best interact with 
the European counterparts. I also at that 
meeting discussed that I thought, given the 
role of nicotine, that ultimately the FDA, 

4 606 

in the United States, would be exercising 
some jurisdiction and that was a regulatory 
body that we needed to prepare for. 

Q All right. Was there a discussion of what 
you have characterized as safer cigarettes 
at that meeting in October of 1989? 

A Yeah, but it comes a lot later. 

Q That's okay. I'm going to get to that. 

A I'm sorry. 

Q But was it discussed? 

A Yes, sir. 

Q All right. Now, also in paragraph 2 on page 
2, you see the phrase, "a key area 
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identified for additional work was the 
effects of nicotine." 

You just told us that; right? 

A Yes, sir. 

Q Then it says, "talk about working in the 

following areas, environmental tobacco 
smoke." 

A Yes, sir. 

Q Is that correct? What work, research work 
was discussed by Brown & Williamson with 
respect to environmental tobacco smoke at 
the October 1989 conference in Vancouver, 

4607 

British Columbia, sir? 

A I think I need to correct you, Mr. Motley, I 
think it was in September. I think I may 
have erred on that. 

Q The minutes say it was October. You're 
right, September. 

A I'm sorry, September 19th, my mistake. 

Q All right. Go ahead. Well, in September 
1989, what was discussed as you recall in 
your presence by officials with respect to 
environmental tobacco smoke? 

A Well, the issue of environmental tobacco 
smoke was becoming a large issue, 
internationally, and that the companies 
needed to take an active role in developing 
strategies for dealing with environmental 
tobacco smoke. The issues of epidemiology 
were becoming very apparent, that is the 
issues of smoking and health as associated 
with exposure to smoke, that is, 
environmental tobacco smoke. Testing, they 
continued testing and development of 
defensive strategies. 

Q What's a defensive strategy in regard to 
environmental tobacco smoke. Doctor? 

4608 

A Well, sometimes it is generating data that's 
counter to the prevailing public 
information. Sometimes it's sort of 
confusing the issue. Sometimes it's 
detracting from the science that's already 
begun to just create controversy. 

Q How about doubt? 

A It may want to create doubt. There was an 
EPA report out that said that environmental 
tobacco smoke was hazardous to people. In 
New York they were making people move out of 
the buildings and smoke outside. That was 
discussed at the meeting. 

Q Are you confusing the Environmental 

Protection Agency, sir, perhaps with the 
Surgeon General, or are you familiar with an 
EPA report in 1989? 

MR. OHLEMEYER: Objection, Your 
Honor, leading. 

MR. WAGNER: Leading and 
suggestive. Your Honor. 

THE COURT: You can answer that. 

Q Do you know, are you — are you telling us 
that there was a discussion about some EPA 
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A The EPA study was discussed specifically at 
this meeting as reflected in the minutes on 
page 10. 

Q So you did discuss the EPA in 1989. 

A Yes, we did. 

Q All right, sir. Now, sir, I'm going to hand 
you 25973. How many pages are the original 
minutes that were drafted by scientists? 

A 12 pages. 

Q Would you identify 25973 for me and tell me 
whether that was brought to your personal 
attention. 

A These are the revised minutes of the meeting 
as revised by J. Kendrick Wells, an attorney 
for Brown & Williamson product liability. 

Q How many pages long is the revised 
lawyer-created draft? 

A Two and a half. 

Q Two and a half. 

Doctor, is there anything left out of 
the lawyer-created minutes that were in the 
original minutes, 36104? 

A Can I contrast both documents? 

Q Absolutely. 

A I think if you look like on page 2 of the 

4610 

original 12-page document — 

MR. MOTLEY: Your Honor, let me 
move the admission of, I'm sorry, before we 
do this, move the admission now against 
Brown & Williamson only, 25973. 

THE COURT: Against Brown & 
Williamson only? 

MR. MOTLEY: Yes, Your Honor. 

THE COURT: Any objection? 

MR. OHLEMEYER: I haven't seen it 
yet. Your Honor. 

THE COURT: All right. 

MR. OHLEMEYER: I have no 
objection. 

THE COURT: 25973 will be admitted. 

(Plaintiffs' Exhibit(s) 25973 received 
in evidence.) 

Q May I — 

THE COURT: Ladies and gentlemen, 
this is offered only as to Brown & 

Williamson and no other defendant. 

MR. MOTLEY: May I ask Mr. Cassell 
to give copies to the jury? 

THE COURT: All right. 

Q Now, Doctor, why don't we give these a 

4611 

shorthand name so we won't be throwing 
numbers back and forth. Let's call one the 
draft and one the edited; is that fair? 

A That's fine. Or long and short. 

Q The long and the short, okay. All right, 
first, I asked you the question, if there 
were things left out of the lawyer minutes. 
He wasn't there, was he? 

A No, he was not, sir. 
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Q Is anything taken out of the lawyer's 

minutes that were in the long or the draft? 

A I don't understand the question. 

Q Did the short one leave anything out that 

was in the long one, the 12-pager versus the 
2 1/2-pager? 

A Substantially. I mean, what is in the short 
version of the lawyer-edited version is 
removal of anything that would be 
contentious on discovery or in product 
litigation. If you just look at the first 
page — I'm sorry, the second page of the 
long or the original. 

Q The 13-pager. The 12-pager? 

A The 12 pages. 

Q Yes, sir. 

4612 

A The whole issue of smoking and health and 
that discussion about nicotine, effects of 
nicotine, additional work, looking at the 
identification of susceptible minorities, 
has all been reduced to — on page 1 of the 
short lawyer-edited. The role of the SRG. 

Q SRG being the? 

A Scientific Research Group. 

Q Of BAT, the parent? 

A Of BAT, the parent. 

Q That was taken out? 

A It was taken out. It was condensed, one 
whole page here was condensed into one 
simple kind of Vanilla-type, a simplified — 
one simple paragraph that doesn't reflect 
the details of the discussion but prevents 
in discovery people understanding what 
this — 

MR. OHLEMEYER: Excuse me. Your 
Honor. I object to the witness' gratuitous 
opinions about what this means. 

MR. MOTLEY: He might know. 

THE COURT: He answered your 
question. Ask another question. 

MR. MOTLEY: All right. 

4613 

Q Now, let's turn to page 5, sir, of the long. 

A Yes, sir. I'll just pick one topic that's 

eliminated completely from the other minutes 
is the whole subject of Y-l Tobacco. 

Q Of Y-l Tobacco. What is Y-l Tobacco? 

A Y-l Tobacco is a genetically breeded tobacco 
that has twice the nicotine content of 
normal tobacco and it was code named Y-l. 
That is totally removed from the edited 
minutes. 

Q All right. It says here, however — this is 
the third paragraph, ladies and gentlemen, 
on page 5; correct? 

A I'm sorry, yes. 

Q I'm going go to now read this into the 

record. "Brown & Williamson' programs for 
introducing new varieties of nicotine were 
described. Both genetic breeding and the 
use of molecular biology had been used: 

There were advantages and disadvantages with 
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both techniques, although molecular biology, 
with the possibility for specific gene 
identification, showed the greater 
potential. So far the program had produced 
Y-l, a high nicotine flue-cured tobacco, 

4614 

which was now being grown in commercial 
quantities. However, there were some 
problems in producing in the United States 
and it was necessary to grow it off-shore to 
maintain proprietary control. Regulatory 
problems might also occur with genetically 
altered material." 

Are you telling me that in the short 
version that disappeared? 

A Yes, sir. 

Q Doctor, are you personally aware of an 

incident involving the smuggling of Y-l out 
of the United States? 

MR. OHLEMEYER: Objection, Your 
Honor, relevance. 

MR. MOTLEY: It's highly relevant. 
Your Honor, he's talking about — 

MR. OHLEMEYER: Excuse me, 

Mr. Motley, let's approach. 

(Bench discussion) 

THE COURT: Rephrase your question. 
Counselor. 

Q Dr. Wigand, are you personally familiar with 
Brown & Williamson taking Y-l seeds out of 
the country in a particular fashion? 

4615 

A I guess I have to give you a little — can 
I — 

Q Just answer yes or no. 

THE COURT: You can answer that yes 

or no. 

A Yes. 

Q Okay. Do you have a name in mind, because I 
have to — you're not going to be able to 
give us an explanation, because the Court's 
made a ruling. I've got to stick with the 
ruling. 

MR. OHLEMEYER: Excuse me. Your 
Honor. I object to Mr. Motley telling the 
witness or the jury what the Court has or 
hasn't done outside their presence. 

MR. MOTLEY: Your Honor, I'm trying 
to direct the witness so he wouldn't 
inadvertently trespass on what Your Honor 
ruled. 

THE COURT: I appreciate that. 

MR. MOTLEY: If Mr. Ohlemeyer takes 
umbrage with that, I'm sorry. 

THE COURT: Let's hear your 

question. 

MR. MOTLEY: Yes, sir. I can go 

4616 

forward now? 

THE COURT: Certainly. 

Q You need to listen carefully to my 
questions, okay? 

Now, do you have in mind the name of 
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someone who took the seeds out of the 
country? 

MR. OHLEMEYER: Objection, Your 
Honor. Relevance. 

MR. WAGNER: Judge, can I just 
expand onto the relevancy objection for a 
minute for the purposes of the record at 
least. Your Honor? 

We're talking about something that 
occurred in 1989, at a meeting in 1989. It 
has nothing to do with Mrs. Wiley or her 
medical background or anything else. By 
1989, by anybody — any doctor's testimony 
in this case, whatever cancer Mrs. Wiley 
had, she already had, so it's not relevant 
to anything there. We're talking about a 
high nicotine product of some sort. It has 
no relevancy to any of the issues before 
this jury in this case. Your Honor. 

THE COURT: I'll note your 

4617 

objection, but it's overruled. 

Go ahead, Mr. Motley. 

MR. WAGNER: May I have a 
continuing objection on that ground? 

THE COURT: I will show that. 
Counselor. 

MR. MOTLEY: Go ahead, sir. 

Q Do you have in mind the name of any Brown & 
Williamson employee who was involved in 
taking the stuff out of the country? 

A I believe the manager of leaf blending, 

Mr. Phil Fisher, took seeds out to not only 
Brazil but — 

Q No. 

A I'm sorry. 

THE COURT: Just answer the 

question. 

Q We've got to tread lightly here, okay. 

A Okay. I'm sorry. 

Q He was the manager of what? 

A Leaf blending. 

Q What is that? 

A That's the function within R&D that 

assembles what I described to you before as 
how the blend is put together and all the 

4618 

components. He was also the manager 
responsible or in charge of the Y-l 
development prior to my arrival at Brown & 
Williamson. 

Q So Y-l didn't come on the scene, as counsel 
suggested, in 1989; is that correct? 

A No, it did not. 

MR. WAGNER: I object to references 
to my objections, characterizing what I'm 
saying. Your Honor. 

THE COURT: Overruled. 

Q You heard the 1989. Is that true or not? 

A That is not true. 

Q How long before that was it developed? 

A It's my understanding that Y-l — 

MR. OHLEMEYER: Objection, Your 
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Honor. Lack of foundation, lack of 
relevance. 

MR. MOTLEY: Judge, he couldn't 
have got his understanding from anybody but 
a Brown & Williamson employee, and it would 
be an 801(d) admission. And it's not 
hearsay by definition. 

MR. OHLEMEYER: It's not relevant. 
Your Honor. 

4619 

MR. MOTLEY: Let me ask a question. 

THE COURT: If he knows of his own 
knowledge, he can answer that question. 

Q Did you obtain information from Brown & 

Williamson employees that forms the basis 
for your understanding — you were the vice 
president of R&D. Did you seek information 
out from — did you, yes or no? 

A Yes. 

MR. WAGNER: Leading and 
suggestive. Your Honor. 

THE COURT: I'll allow it in this 
case. At that time. Go ahead. 

Q You sought out information you got from the 
company, you learned about Y-l; correct? 

A Yes, I did. 

Q Did you inquire of predecessors, people that 
had been there before you, about Y-l? 

A Yes, I did. 

Q And these people were employees of Brown & 
Williamson. 

A As well as people that were contracted by 
Brown & Williamson to do the development of 
Y-l. 

Q Okay. They were contractors; correct? 

4620 

A They were a contract research facility. 

Q As a result of that, did you learn when this 

Y-l project started? 

A I believe, if my recollection serves me, 
somewhere in 1983. 

Q '83. Now, sir, do you know where 
Mr. Fisher, of your own personal 
knowledge — this is information you 
obtained while you were vice president of 
the company, correct, what I'm about to ask 
you about Mr. Fisher? 

A I have to hear the question first, Mr. 

Motley. 

Q I'm sorry, okay. This Phil Fisher story, 
you learned while you were vice president. 

A Yes. 

Q All right. And did you learn how Mr. Fisher 
took the seeds out of the country? 

MR. OHLEMEYER: Objection, Your 
Honor. Relevance, no personal knowledge on 
the part of this witness. 

MR. MOTLEY: Judge, he can tell us 
what he learned as an officer of the 
corporation in the regular course and scope 
of his employment. 

4621 

THE COURT: Overruled on the last 
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question. 

Q How did it get out of the country? 

A I believe it was removed in a cigarette pack 
or in envelopes or small packages. 

Q All right. Now, sir, this — let's look at 
the short version, the lawyer version. 

Okay? 

MR. OHLEMEYER: Object to the 
argument. Your Honor, that apparently 
precedes the question. 

MR. MOTLEY: Your Honor, he said it 
was prepared by lawyers. 

THE COURT: That's all right. Go 

ahead. 

Q Can you look and tell us if you see 
reference in here to Y-l? 

A No, there is absolutely no reference in the 
final edited minutes short version to Y-l. 

Q Turning — staying on page 5. Look, if you 
will, sir, at the paragraph entitled, 
"Environmentally Improved Products." 

A Yes, sir. 

Q And there's a discussion here about 
biodegradable product. What is a 

4622 

biodegradable product? 

A A biodegradable product would be a product 
or a — a product that would disintegrate 
back to its original components when left in 
a biological environment or in a waste bin 
or in the street. 

Q All right. The last paragraph is "Tobacco 
Biotechnology Coordination." Okay? Do you 
see that? 

A Yes, sir. 

Q It says, "In 1983, BAT Industries commenced 
investment of venture capital into plant 
biotechnology, although with no emphasis on 
tobacco." 

Who is BAT Industries? Is that the 
parent or is that BATCO? 

MR. WAGNER: Objection, Your Honor, 
leading and suggestive. 

MR. OHLEMEYER: Objection. It's 

leading. 

MR. WAGNER: Can we just not have 
so many leading and suggestive questions. 
Your Honor. It just seems to me Mr. Motley 
is just constantly leading the witness and 
just should ask him if he knows. 

4623 

THE COURT: The last was not 

leading. 

Are you asking him who he understands 
BAT Industries to be. Counselor? 

MR. MOTLEY: Yes, I am. 

THE COURT: Okay. You can answer 

that. 

A Yes, I do. 

Q And who is that? 

A BAT-PLC, the parent company. 

Q All right. Turn, please, sir, to page 6 of 
the long document. 
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A Yes, sir. 

Q At the bottom of that paragraph, it says, 

"It was noted that additional product 
advantages could arise from nicotine 
extraction processes, e.g., nitrosamines 
were reduced by up to 72 percent." 

What, sir, do you understand 
nitrosamines reduced by up to 72 percent to 
mean, sir? 

A That by extracting nicotine from a low 

nicotine or from a tobacco, you would reduce 
the formation of nitrosamines which are 
directly linked to cancer. 

4624 

Q Now, look at the short version, if you 

would. Exhibit 25973. Do you see reference 
to reducing nitrosamines, a link to cancer? 

A No, sir. 

Q You don't? 

A It was removed from the final minutes. 

Q Page 7, sir. Excuse me, let's go back to 
page 6 for a second. 

You see the ammonia technology? 

A Yes, I do. 

Q Would you explain to the ladies and 

gentlemen of the jury — in fact, I'm going 
to — could you draw this maybe, tell us 
what reverse engineering is? First of all, 
what is it? 

A Reverse engineering is taking an existing 
product, that's it's already on the 
marketplace, and sort of taking it all apart 
so that you could put another one back 
together that's similar or identical to that 
product. So reverse engineering is just 
taking it all apart and finding out all the 
parts and components of it and then being 
able to put all those components and parts 
back together to form the same thing. 

4625 

Q Did Brown & Williamson practice reverse 

engineering on their competitors' products, 
that is Philip Morris and others? 

A There was a very particular focus on reverse 
engineering of Marlboro. 

Q Reverse engineering of Marlboro. Why was 
Brown & Williamson so interested in reverse 
engineering Marlboro? 

A Marlboro started out as a product that had 
very limited market share and grew to 
roughly about 50 percent of the market. 

Q All right. And this paragraph here, ammonia 
technology, says, "There was a widespread 
feeling that the success of Marlboro is due 
to ammonia treatment at some stage in the 
process, possibly by ammonia treatment of 
sheet material and subsequent chemical 
migration. Studies in Brown & Williamson 
had indeed confirmed that ammonia treatment 
of tobacco increased consumer acceptance 
and current studies were aimed at obtaining 
a better understanding of the process and 
the options for using either DAP" — what is 
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that? 

A Diammonium phosphate. 

4 62 6 

Q Okay. Ammonia carbonate or ammonia itself. 

A Ammonium carbonate. 

Q Ammonium? 

A Ammonium carbonate. 

Q These are all one form or another of 
ammonia? 

A There are all forms of ammonia. 

Q What was discussed about the ammonia 

treatment that Philip Morris had given to 
Marlboro with respect to the words you used 
in there, that was used in there, consumer 
acceptance. Explain that to me, please. 

A Well, many of us believe that ammonia, when 
applied to tobacco, either directly or 
through what I had mentioned to you before, 
reconstituted tobacco, increased the 
powerful effects of nicotine. And ammonia 
was directly linked to what is called 
satisfaction and impact which are the — 
which is another way of saying impact due to 
nicotine. 

So ammonia increased the powerful 
effects of nicotine both by removing it and 
increasing its biological effects on a 
smoker. 
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Q Page 7, please. Now, Doctor, generally in 
the minutes are people who voiced opinions, 
identified by their initials. 

A Yes, sir. 

Q And do you see at the bottom of page 7 the 
initials JW? 

A Yes, sir. 

Q Might that be you? 

A It is. 

Q "JW asked that ignition propensity be 
included in the overall innovation 
strategy." 

What does that mean, sir? Are you JW? 

A I am. 

Q And what do you recall urging that group of 
scientists to do with respect to ignition 
propensity in September of 1989? 

MR. WAGNER: Judge, just to be 
sure, I want to be sure I've still got a 
continuing objection to this entire line of 
questioning about these minutes, these 
questions, on the grounds of relevancy. 

THE COURT: I'll show your 
objection. 

Restate your question. 

4628 

Q What does that sentence mean. Dr. Wigand? 
Just get to the bottom line, please. 

A I wanted some effort expanded in the area of 
development of a methodology or a fire-safe 
cigarette. 

Q And, sir, looking at the short version, do 
you see your desire to research fire-safe 
cigarettes included in the short version? 
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A No, I do not. But — 

Q Go ahead. 

A This whole page here was not included in the 
final minutes. In fact, this was a 
discussion among the scientists of different 
ways of addressing the issue of a safer 
cigarette, and many of us had different 
opinions of how to do it. 

And this was a — this page 7 is a 
reflection of the substance of what we 
discussed and how to approach developing a 
safer cigarette for those consumers that 
continued smoking it. But if one looks at 
page 2 of the minutes — 

Q Which — 

A I'm sorry, the short version. 

Q Yes. Page 2 of the short version. 

4629 

A Paragraph 8 which starts out, "All synthetic 
product development work should be 
transferred to" — all of that substance on 
page 7 was reduced to a single paragraph, 
while we had substantive conversation among 
the scientists of how to approach the issue 
of a safer cigarette and also a fire-safe 
cigarette. 

Q Well, you see here on page 2 the paragraph 
you just mentioned, 1, 2, 3, 4, 5, 6, 7, the 
8th paragraph, uses the word Nova. What was 
Nova? 

A Nova was a code name for the original 

product that — it's a code name for Air 
Bus. It's a new name for a Project Air Bus. 

Q What was Project Air Bus? 

A Project Air Bus is the project that I 

believe I was hired for which was a safer 
cigarette. It was a cigarette that was 
engineered, it was a cigarette much like the 
cigarette that was introduced in 1988 by 
RJR, which was called Premier, that claimed 
to be biologically safe, that it does not 
create risk in those that used it while 
being a nicotine delivery device. 

4630 

Q Okay. And then I see also the term 
"Greendot." What was Greendot? 

A Greendot was another approach to a safer 
cigarette. It was — if you talk about 
delivery of a cigarette, some cigarettes 
deliver 12 milligrams of tar, and tar is 
what was considered, at least within Brown & 
Williamson, what is called the negative 
baggage. Tar is what gives you the health 
risk exposure. 

Greendot was trying to get to a 
tar-to-nicotine ratio of one milligram of 
tar, which is usually associated with risk, 
with one milligram of nicotine. 

Q One milligram of tar, one milligram of 

nicotine. Right? That's the ratio you're 
trying to get? 

A Yes. 

Q That was Greendot; correct? 
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A That's correct. 

Q Now, Dr. Wigand, just to orient us, if we 
left here today and rode down, rode around 
Muncie, we would see some big billboards 
advertising cigarette products, would we 
not? 

4631 

A I believe so. 

Q And on those big billboards, do you see 

representations of the quantity of tar and 
nicotine in those cigarettes? 

A Usually in the bottom left-hand corner of 
these ads is what is called an FTC notice 
which states what the tar and nicotine. 

Q And that's what you're talking about. 

A Yes. I'm talking about tar and nicotine. 

Q All right. Are you finished with comparing 
the short versus the long in respect to page 
7? 

A What went out was this whole page and part 
of the next page 8, part of the next page 9 
were all reduced to that one paragraph on 
page 2 of the new minutes — of the short 
version to paragraph 8. 

Q And on page 9, sir, you see a reference to 
various projects. Project Day, Project Coax? 

A Coax. 

Q And Project Air Bus. Coax? 

A Coax. 

Q What does that mean? 

A Coaxial cigarette was a cigarette developed 
in Germany that sort of was like a cigarette 

4632 

within a cigarette. I could probably draw 
it better for you than I can explain it. 

Q Please do. Come down and draw it for us. 

MR. MOTLEY: Can he come down. 

Judge? 

THE COURT: Certainly. 

Q Be mindful that the lady has to take you 

down and these folks have to see you, okay? 

A Okay. I'll try not to write — 

Q Sideways. 

A — sideways. Remember looking at the end of 
a cigarette, this is, so the end of the 
cigarette is the end that burns, and not the 
filter end. A coaxial cigarette would be a 
cigarette that has a cigarette within a 
cigarette. 

One of the benefits of this, it had 
reduced tar delivery, the thing that is 
associated with health risk. And this would 
be the part in here that would have tobacco, 
and outside here would have different 
materials. And coax, coaxial was one 
approach to looking at a safer cigarette. 

It was also one approach to looking at 
reduced sidestream, and also in terms of 

4633 

approach to having a fire-safe cigarette. 

Q Less sidestream would mean more or less 
danger to nonsmokers from the sidestream 
smoke? 
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MR. OHLEMEYER: Objection, Your 
Honor, argumentative. 

MR. WAGNER: Objection, Your Honor. 

MR. MOTLEY: It's not 

argumentative. I asked him if it would have 
more or less effect on nonsmokers. 

THE COURT: Sustained. 

Q Go ahead, sir. Are you done with that? 

A I think so. 

Q Doctor, was there anything that was in page 
9 of the original minutes that got left out 
in the short version? 

A Well, again, I just ask you to look at page 
7, 8, and 9 and all that discussion was 
reduced to that one simple paragraph on page 
2 of the edited minutes, where it says that 
"All synthetic product development work 
should be transferred to Project Nova." 

Project Nova is sort of the — was the 
continuation of Project Air Bus. 

Q Okay. 

4634 

A No mention — elements of project, of that 
project will be built into the Greendot 
project. But if you look at what was in the 
original minutes and you look what was 
summarized there, there was really no way to 
look at these final minutes and go back to 
the original discussions that were had among 
the technical people that were looking at 
alternative ways of addressing the smoking 
and health issue. 

Q Turn to page 10, sir. This whole page deals 
with what subject? 

A Environmental tobacco smoke. 

Q All right. Doctor, you were there; correct? 
You were at this meeting? 

A I believe so. 

Q And did, in fact, the discussion occur about 
environmental tobacco smoke in the context 
of safer cigarettes, trying to do something 
about it? 

A I can't really say that environmental 
tobacco smoke was linked to the safer 
cigarette discussion we had but 
environmental tobacco smoke was a discussion 
item that we had at the meeting. 

4635 

Q Okay. 

A But — 

Q Okay. Let me ask you a specific question 
then. Look at paragraph 1, 2, 3. 

A Yes. On the — 

Q "Knowledge of smoke chemicals was usually 
greatest within the industry." 

What does that mean from your 
recollection of the discussion, sir? 

A Part of the discussion was among the 

scientists that when the cigarette burns or 
free burn, that is, it's not being drawn on, 
about 80 percent of the tobacco that burns 
there generates hazardous chemicals, such as 
nitrosamines, carbon monoxide. 
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Q And what does it mean that the knowledge of 
these chemicals was greatest within the 
industry? What does that mean? 

A They had — 

Q Greatest within the industry as opposed to 
whom? 

A They had evaluated extensively the 

composition, the components of environmental 
tobacco smoke and analyzed them and 
understood what was in the environmental 

4 636 

tobacco smoke. Also they understood what 
was in the mainstream smoke. 

Q Now, turning to the short version, does that 
reference, sir, on page 10, the knowledge on 
smoke chemicals is greatest within the 
industry, does that appear in the short 
version? 

A Not of the essence of what was on page 10 

and part of 11 was reflected in the minutes. 
In fact, if you look at — I guess it's 
paragraph 9, it says that, "Dr. Proctor 
should convene a group meeting in Canada in 
November, 1989, to propose a program for 
external ETS showing projects staged by 
topic and location." 

Q That's paragraph 9 of page 2 of the short 
version; correct? 

A Yes. All the discussion that was here is 
all eliminated from the final minutes. 

Q Turn to page 11, sir, "Strategy for Low 
Sidestream." 

A Yes. 

Q Now, why would Brown & Williamson be 

discussing a low sidestream smoke cigarette, 
to your understanding? 

4637 

A The issue of sidestream smoke — well, let 
me just — environmental tobacco smoke is 
composed of two components. One component 
is when the cigarette is just kind of 
burning without somebody puffing on it. And 
the second part is when somebody takes in a 
puff and then exhales; environmental tobacco 
smoke is the combination of two components. 

Q Okay. 

A Sidestream smoke could become a large issue 
because 80 percent of the cigarette that 
burns burns during the non-puffing phase of 
smoking and contains a lot of chemicals that 
have been linked to health hazards. 

The interest was, is that — two: One 
was the whole environmental tobacco smoke 
controversy was swelling up all over in the 
United States as well as in Europe and all, 
and the issue of how the odor of tobacco 
smoke was offensive. 

So the two things were, how could you 
reduce the sidestream smoke and also at the 
same time reduce what was considered the 
building controversy over exposure to 
environmental tobacco smoke. 

4638 
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Q All right. It says in the third sentence of 
that first paragraph on page 11 of the 
unedited minutes, "In any event, P.M. had 
marketed a reasonably acceptable low 
sidestream ultra-slim double-wrapped product 
(with explicit claims as to the extent of 
reduction)." 

Now, as you recall it here today, what 
is that referring to? 

A That refers to Philip Morris' product called 
Virginia Slims Super Slims which was an 
ultra-slim product that had a double 
wrapper, and it reduced both the visible and 
invisible sidestream smoke. 

Q There is smoke that comes off a cigarette 
that's invisible? 

A Well, there are two components to smoke. 

One is the component you can't see, which is 
called the gaseous phase. And there's 
another part of it called the particulate 
phase. That's what you can see, only 
because light hits the particles and then 
you can see it reflect. There's also 
another part you can't see, carbon monoxide, 
you can't see nitrous oxides. Those are all 

4639 

part of the gas phase. 

Q Now, sir, in that same paragraph, it says 
"BATUKE R&D had developed a strong patent 
portfolio around low sidestream products and 
through a joint collaboration with de", who 
is that? 

A De Mauduit, a French paper company. 

Q Okay. "Have achieved a product with good 
taste and ash character. This is to be 
consumer tested." 

What does that mean, sir? 

A That means they had taken the technology in 
conjunction with a paper company, de 
Mauduit, and been able to reduce the visible 
and particulate sidestream smoke from a 
cigarette by using paper technology. 
Something I discussed before. 

Q Well, sir, I'm going to abbreviate 

sidestream smoke, three Ss. The chemicals 
and things that you believed when you were 
vice president of R&D, did you form a belief 
that there were things in sidestream smoke 
that were injurious to health? 

MR. WAGNER: Objection, Your Honor. 
This witness has never been presented as an 

4640 

expert witness. 

MR. MOTLEY: I'm asking him facts. 
Your Honor. 

MR. WAGNER: He's going to utter an 
opinion. The plaintiffs in this case 
haven't designated this witness as an expert 
witness before trial in accordance with Your 
Honor's order and the Indiana Rules of Civil 
Procedure, and that was never done. This 
clearly calls for opinion testimony. 

MR. MOTLEY: He's the vice 
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president of R&D, Your Honor. 

MR. WAGNER: Can I argue that in 
front of the Bench? 

THE COURT: He can answer that. 

MR. MOTLEY: He can? 

THE COURT: Overruled. 

Q As the vice president, did you form a belief 
that there were things in sidestream smoke 
which were injurious to the health? 

A Yes. 

Q All right. So, Doctor, I'm just going to 

make numbers up here because I don't have a 
clue what the real numbers are. But if 
something is high, let's say, let's give it 

4641 

a ten; something is low, you give it a two, 
okay, just to get a perspective. Then 
wouldn't, by definition, the low sidestream 
smoke be less dangerous than the high 
sidestream smoke? 

MR. WAGNER: Objection, Your Honor, 

leading. 

MR. OHLEMEYER: Objection, that's 

argument. 

MR. MOTLEY: Judge — 

THE COURT: Rephrase that. Counsel. 

MR. WAGNER: Can we have the 
witness testify. Your Honor, instead of Mr. 
Motley? 

THE COURT: Rephrase your question. 

MR. MOTLEY: Can we have him not 
testify through objections. Your Honor? 

Q Dr. Wigand, I don't understand. If high 
means it's got more chemicals in it, does 
low mean it's got less chemicals in the 
smoke? 

A Yes, sir, less. 

Q So you were discussing at that meeting — 
you were there as vice president of Brown & 
Williamson. Discussions were had about 
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cigarette patents to make a product that had 
good taste but had less chemicals to get out 
into the environment; correct? 

A Less sidestream, yes. 

Q All right. While you were with the company, 
up until, was it March of 1993? 

A Yes, it was. 

Q Was such a product sold in the United States 
that had lower chemicals, hazardous 
chemicals in sidestream smoke? 

MR. OHLEMEYER: Objection, Your 
Honor. It's argumentative. 

THE COURT: Overruled. Doctor, 
scoot up a little closer to the mic. Your 
voice is trailing off. We're trying to 
record this. 

Q You got the question? 

A I'm sorry. Mr. Motley, you're going — 

Q You drink more water than me. 

MR. MOTLEY: Can you read it back 

to him? 

(The requested material was read by the 
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reporter.) 

A I can't recall all the data at this time, 
but analysis of the Philip Morris product 

4643 

which was Virginia — 

Q I'm not asking you about that. I just asked 
you if Brown & Williamson, while you were 
vice president, took the technology and 
offered to the American public cigarettes — 
A I'm sorry. 

Q Listen carefully. I'm not asking you about 
somebody else. I'm asking you about Brown & 
Williamson. Did Brown & Williamson, up 
until the time you got terminated, offer to 
the American public a cigarette that had 
lower sidestream smoke such as was discussed 
in September of 1989, yes or no? 

MR. OHLEMEYER: Your Honor, I 
object. He answered the first question. 

The second question is argumentative. 

THE COURT: Overruled. You can 

answer. 

A No. 

MR. MOTLEY: Excuse me one second. 
THE COURT: All right. 

Q Dr. Wigand, did you give about 11 days of 
testimony or so at the request of Brown & 
Williamson? 

MR. OHLEMEYER: Objection, Your 

4644 

Honor. What's the relevance? 

MR. MOTLEY: I'm about to show the 
relevance. Your Honor. I'm asking him a 
foundational question. I'm asking him a 
foundational question. 

THE COURT: All right. 

Q Did you give about 11 days of testimony to 
Brown & Williamson? 

MR. OHLEMEYER: Same objection. 

Your Honor. 

THE COURT: You may answer. 

A Eleven days. I think it was 11 1/2 days, to 
be exact. 

Q All right. At the deposition, did a 

lawyer — by the way, do you recognize any 
lawyers from that deposition sitting back 
there in the courtroom? 

MR. OHLEMEYER: Objection, Your 
Honor, relevance. 

MR. WAGNER: Judge, can we 

approach? 

THE COURT: I'm going to sustain 

that. 

Q Can you tell me, sir, whether you recognize 
that document from the 11 1/2 days of 

4645 

deposition? 

MR. WAGNER: Judge — 

MR. OHLEMEYER: Your Honor, I don't 
mean to be unreasonable, but I think the 
rule requires that before he gives the 
witness a document, he gives it to me. 

MR. MOTLEY: I'll be glad to do 
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that. I apologize. I was supposed to do 
that. 

Your Honor, for the record, I've handed 
the witness Exhibit 36105. 

THE COURT: Thank you. 

Q Now, my question to you, sir, this is a yes 
or no. Do you recognize that document as 
one that was given to you in the deposition? 

A Yes, I do. 

Q All right. And were you asked if you could, 
at that deposition, by a lawyer from Brown & 
Williamson, if you could identify the 
handwriting on that document? 

MR. OHLEMEYER: Objection, Your 

Honor. 

THE COURT: What's the objection? 

MR. OHLEMEYER: Relevance, lack of 
foundation. 

4 64 6 

THE COURT: Overruled. 

Q Were you? 

A Yes, I was. 

Q And are you able to tell the ladies and 

gentlemen of the jury and the Court whose 
handwriting that is on this document? 

MR. OHLEMEYER: Same objection. 

THE COURT: Overruled. You may 

answer. 

A It was J. Kendrick Wells, the product 
liability attorney. 

Q For Brown & Williamson? 

A For Brown & Williamson. 

Q And how were you able to recognize that 
handwriting, sir? 

A I had seen his writing on numerous 
occasions. 

MR. MOTLEY: We move the 
introduction of 36105 against Brown & 
Williamson only. 

MR. OHLEMEYER: Same objections 
Your Honor. Lack of foundation, calling for 
opinions from this witness not disclosed and 
not described. 

MR. WAGNER: We want a relevancy 
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objection here also. Your Honor. Again, 
this has nothing to do with any of the 
issues in this case. We're talking about 
1989, so it's all irrelevant. Your Honor. 

THE COURT: I've noted your 
continuing. What's — not disclosed. 
Counselor? 

Mr. Ohlemeyer? 

MR. MOTLEY: I don't know what he's 
talking about. Judge. We disclosed that he 
would be talking about these documents. 

These documents have been provided — this 
document was provided to this witness by 
Brown & Williamson. I don't know what he's 
talking about. We've disclosed that the 
witness would be talking about hundreds of 
documents, including these. And for him to 
say that, I just — that's not so. 
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MR. OHLEMEYER: Well, Your Honor, 
quite frankly, I don't think Mr. Motley 
should be commenting upon my objection. I 
have a right to make an objection. My 
objection is this witness was described as a 
fact witness to testify about his employment 
at Brown & Williamson, what he learned after 
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he left there, and what was given to him in 
a deposition has no relevance. 

THE COURT: I see your objection. 

I thought perhaps this was not noted in 
discovery. 

MR. MOTLEY: No, sir. 

THE COURT: The objection is noted 
and overruled. 36105 will be admitted. 

(Plaintiffs' Exhibit(s) 36105 received 
in evidence.) 

MR. MOTLEY: May I ask Mr. Cassell 
to distribute this? 

THE COURT: All right. 

MR. MOTLEY: May I approach with 

this? 

THE COURT: Yes. Thank you. This 
document, ladies and gentlemen, 36105, is 
offered only as to Brown & Williamson 
Tobacco Corporation and no other defendant. 

Q Dr. Wigand, in addition to Mr. Wells, the 
lawyers — you testified earlier I believe 
Mr. Wells is the one that edited the 
minutes; correct? 

A That is correct. 

Q In addition to his handwriting, is there any 
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handwriting on there that you recognize? 

A Yes, there is. 

Q And whose is that? 

A I think there's some of my writing on 

page — and I can't tell what page it is, by 
the genetic tobacco biotechnology, which was 
for technical content. 

Q So you did, in fact, see this document while 
you were employed by Brown & Williamson as 
vice president? 

A The draft document? 

Q Yes. The one you've got in your hand there. 
How would your handwriting get on it if you 
didn't see it when you were there? 

A Oh, I wrote on this document when I 

turned — sent it in for circulation for 
FYI. 

Q I know that. What I'm asking you, sir, is 
you wrote on this document while you were 
employed by Brown & Williamson? 

A Yes, I did. 

Q All right. 

A I'm sorry, I misunderstood. 

Q That's all right. Now, whose handwriting is 

it that strikes these different things out? 

4650 

A It is Mr. Wells' handwriting and his 
editing. 

Q All right. And he wasn't there. 
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A He was not at the meeting. 

MR. MOTLEY: Your Honor, might I 
inquire as to when you're going to recess 
tonight? We're not going to get, obviously, 
done with the witness tonight. 

THE COURT: I gathered that. We'll 
try to go to close to 5:30, Counselor. 

MR. MOTLEY: All right, sir. 

Q Dr. Wigand, when you worked for Johnson & 
Johnson, did they have — what years were 
those? You don't remember? Just 
approximately when you worked for them. 

A 1979, I believe, through 1981, but — 

Q It's okay. You don't have to be precise. 

Do you know what a corporate credo is? 

A Yes, I do. 

Q What is a corporate credo? 

A It's the beliefs by which your company 

guides its business practices. Its conduct, 
its manner of dealing with public health and 
safety, its manner of communicating to the 
public. I can't give you the specifics of 

4651 

the — statements of the — 

Q I'm not asking you that. Right now I'm just 
asking you what one is, okay. 

A Okay. 

Q I'm going to hand you for ID only. Your 
Honor, Exhibit 47 and ask you if you're 
familiar with that document from Johnson & 
Johnson? 

A Yes, I am. Every employee was given a copy 
and instructed on what it meant. 

Q Dr. Wigand, do you recall that your 
corporate credo at Johnson & Johnson 
included this statement? 

MR. WAGNER: Excuse me. Judge. 

MR. OHLEMEYER: Objection. 

MR. WAGNER: This has no relevancy 
to anything in this case. 

THE COURT: I agree. Sustained. 

MR. MOTLEY: Your Honor, may I just 
be heard very briefly on that? 

THE COURT: The corporate credo of 
Johnson & Johnson? 

MR. MOTLEY: Can I be heard briefly 

on that? 

MR. WAGNER: If we're going to do 
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it, let's do it so we're not making speeches 
here by Mr. Motley. 

(Bench discussion) 

THE COURT: We'll leave that marked 
for ID purposes. 

MR. MOTLEY: Yes, sir, I was going 
to put it over here on Mr. Cassell's table. 

THE COURT: Thank you. 

Q Doctor, after the Vancouver meeting, did 
there come a time, and after the minutes 
were edited, as you have described by 
Mr. Wells, did there come a time when 
another meeting was called by Brown & 
Williamson and others to be held in New York 
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City some months after the Vancouver 
meeting? 

It wasn't called by Brown & Williamson. 

Well, by whomever it was called by, did you 
go? 

Yes, it was a meeting called in January of 
1990. 

All right. And where was that meeting held? 
In New York City. 

And you were there? 

I was there. 
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What other scientists from either BAT 
Industries, BATCO, or any other affiliate, 
were there that you can recall? 

MR. WAGNER: Judge, I'm going to — 
I want to make another objection. We're now 
up to January of 1990. I mean, it has no 
relevancy to any time frame in this case. 
Your Honor. Whatever it is he's going to 
ask this witness, it has nothing to do with 
Mildred Wiley's case, has nothing to do with 
whatever is before this jury in this case, 
and it can't have any relevancy to anything 
in this action. 

THE COURT: Overruled. 

MR. WAGNER: May I have a 
continuing objection then. Your Honor, to 
questions about this meeting in New York in 
January of 1990? 

THE COURT: I'll show that. 

MR. WAGNER: On the same grounds. 
THE COURT: I'll show that. 
Counselor. 

MR. WAGNER: Thank you. 

You were there, you were still vice 
president. What other scientists were 
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there? 

Alan Herd. 

Okay. You've already described him to the 
jury. 

Irwin Kausch. 

Irwin. Tell me how to spell his last name. 
K-A-U-S-C-H, from the German company. 

Okay. Who else? 

Richard Binns. 

Okay. 

Siqueira from the Brazilian subsidiary. 

Can I just put Brazilian guy? Okay. All 
right. That's okay. If that's what you 
remember, that's what you remember. I don't 
expect you to remember everybody who was 
everywhere. 

There were more people that were there. 

I haven't gotten to that yet. And this 
occurred in January of 1990? 

That's correct. 

In New York City. 

That's correct. 

Without saying anything about it, just tell 
me if you recognize document number 9107 
just look at it and tell me if you remember 
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it. Do you remember that document, sir? 

A Yes, I do. 

Q All right. And did you receive that in the 
course and scope of your employment? 

A Yes, I did. 

Q And does it — what does it — without 

getting into the substance of it, what was 
the general tenor of this document, 9107? 

A Well, the minutes of the British Columbia 
meeting created quite a stir. 

Q Which minutes? The edited or unedited? 

A The original draft minutes caused — 

Q The 12 pager? 

A The 12 pages. 

Q Created a stir, and as a result of that, 
there was a meeting held? 

A There was a meeting held. It was called by 
BAT Industries lawyers. 

Q Okay. All right. The lawyers for BAT 
Industries. 

A Was Stuart Chelton. 

Q Wait a second. Just go carefully here, 

okay? All right. And the document you got 
in front of you was the proposed agenda? 

A This was an agenda that was proposed for — 
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Q The meeting? 

A — the meeting. 

Q All right. And you went to the meeting? 

A I did. 

Q And was the agenda just generally followed? 

A The agenda was followed. 

Q And you went there as vice president of 
Brown & Williamson? 

A Yes, I did. 

Q And you went there in the course and scope 
of your employment? 

A Yes, I did. 

Q And you received that document in the course 
and scope of your employment? 

A Yes, I did. 

Q And were scientific matters discussed at 

that meeting with respect to smoking and 
health, generally? 

A Generally, yes. 

Q I don't want any specifics right now. 

Doctor, okay? 

MR. MOTLEY: Your Honor, we move 
against Brown & Williamson, at this time 
only Brown & Williamson, because I haven't 
laid a foundation, 9107. 
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THE COURT: Any objection? 

MR. OHLEMEYER: Yes, Your Honor, 
may we approach for a moment? 

THE COURT: All right. 

(Bench discussion) 

THE COURT: I'll take 9107 under 
advisement until we discuss it further out 
of the jury's presence later. 

Q Let me ask you — 

MR. MOTLEY: May I proceed. Your 
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THE COURT: Go ahead. 

Just generally without reference to the 
document. Doctor, okay, without reference to 
9107. Were scientists — forget scientists. 
Were you instructed by lawyers — I don't 
want the details, I just want a yes or no — 
about how to write scientific documents in a 
fashion that wouldn't get the company in 
trouble legally? 

MR. OHLEMEYER: Objection, Your 
Honor, it's argumentative. 

THE COURT: Overruled. 

Were you, yes or no? 

Yes. 
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And as a result of that meeting. Doctor, 
when you wrote scientific reports, did you 
have anybody looking over your shoulder 
about what you said? 

MR. OHLEMEYER: Objection, Your 
Honor, argumentative. 

THE COURT: Overruled. 

Yes or no? 

Yes . 

Were those persons lawyers, yes or no? 

Yes. 

MR. OHLEMEYER: Same objection. 

Your Honor. 

THE COURT: Overruled. 

Were they lawyers for the company. Brown & 
Williamson? Yes or no? The ones looking 
over your shoulder, you said they were 
lawyers, were they lawyers for Brown & 
Williamson? 

Yes . 

Did they include people in-house? 

Yes. 

Did they include lawyers outside the 
company, private lawyers? 

Yes . 
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And where were those lawyers from? 

Shook Hardy & Bacon in Kansas City. 

Missouri? 

Missouri. 

Doctor, you had been with the health care 
industry beginning in what year, sir? 

I believe I started in 1972. 

Until you joined — pretty much steadily you 
joined Brown & Williamson in 1989. 

That's correct. 

Had you, in your personal experience, in a 
health care company, ever had a situation 
where scientists had to have lawyers pass on 
documents that they were writing about 
research matters? 

MR. OHLEMEYER: Objection, Your 
Honor, it's argumentative. 

THE COURT: Overruled. 

Had you? 

Never. 

Never. 
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MR. MOTLEY: Your Honor, I assume 
that I will be offered an opportunity to do 
foundation out of the presence of the jury 
with the witness? 
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THE COURT: You will. 

MR. MOTLEY: Then I'll move on to 
something else. 

THE COURT: All right. 

Q Doctor, when you joined the company, were 
you given an orientation procedure? 

A I was given an orientation program. 

Q And what did that include? 

A It included getting an orientation from 

Shook Hardy & Bacon in Kansas City on how 
the industry interpreted the smoking and 
health literature that was in existence at 
the time. 

Q Let me get this straight. You went to 
Kansas City. 

A I went to — I guess it was February of 

1989, I went to Kansas City with Kendrick 
Wells, a lawyer from Brown & Williamson. 

Q Okay. And you went to Kansas City and you 
went to a law firm called Shook Hardy & 
Bacon? 

A Yes. 

Q You went with Mr. Wells. 

A I did. 

Q And you received an orientation at that law 
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firm as to what? 

A As to their interpretation or the industry's 
interpretation of the smoking and health 
literature linking smoking and causation to 
disease. 

Q So the lawyers were telling you, what? 

MR. OHLEMEYER: Objection, Your 

Honor. 

THE COURT: Sustained. He's 
answered that. 

Q Were you given documents? 

A Yes, I was. 

Q Do you remember, was that only one trip that 
you took? 

A I believe I had at least three trips, but I 
can only at this moment really recall two 
distinctly. 

Q Two, let's don't speculate. So twice you 
went to Kansas City and met with the 
lawyers. 

A That's correct. 

Q Without telling us what they told you, did 
you look, were you given scientific papers 
to look at? 

A While I was at Shook, yes. 

4 662 

Q All right. And did the discussions occur 
about how you were supposed to interpret 
those scientific papers? 

MR. OHLEMEYER: Objection, Your 
Honor, it's argumentative. And it also — I 
mean, it also calls for hearsay, it also 
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calls for matters beyond the scope of what 
this witness should be testifying about. 

MR. MOTLEY: Your Honor, I don't 
know how it can be hearsay. Let me ask this 
foundation. 

MR. OHLEMEYER: Can we approach. 
Your Honor? 

(Bench discussion) 

THE COURT: As you can see, ladies 
and gentlemen, there appears to be a slight 
disagreement. Rather than keep you here 
while we argue this for 20 minutes or 30 
minutes, I think we'll call it a day. We're 
going to start tomorrow morning at 8:30. 

(Standard admonition) 

MR. CASSELL: All rise. 

THE COURT: You can step down, sir. 

Counsel, we'll take ten minutes. We'll 
come back and discuss this matter further. 
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(A brief recess was taken.) 

THE COURT: We're back on the 
record. Jury is not present. 

Issue before the Court is whether or 
not this witness can testify as to things he 
may have been told at the law firm in Kansas 
City while he was an employee of Brown & 
Williamson. The argument being that that 
would be attorney-client privilege. 

Mr. Motley, why wouldn't it be? 

MR. OHLEMEYER: And also work 
product. Your Honor. 

THE COURT: And work product. 

MR. MOTLEY: May I hand you a copy 
of a decision. Your Honor? 

THE COURT: Certainly. 

MR. MOTLEY: By the way. Your 
Honor, in the last week, the Court 
officiating over the State of Washington 
decision has found the documents about which 
I've given you this decision to constitute a 
crime and a fraud, therefore the privilege 
is lost. We haven't seen these documents. 

MR. WAGNER: Objection, Your Honor, 
to Mr. Motley referring to things outside 
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the record. 

THE COURT: What we're talking 

about — 

MR. MOTLEY: I'm going to give you 
a copy of the decision. 

THE COURT: What we're talking 
about, first of all, are conversations. 

MR. MOTLEY: I understand. Your 
Honor. I understand. 

THE COURT: This goes to the 
document. I take it — 

MR. MOTLEY: Your Honor, that goes 
to documents and conversations. 

THE COURT: All right. 

MR. MOTLEY: Okay. Let me start 
this way. To my understanding — and. Your 
Honor, I would ask permission of the Court 
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to allow Dr. Wigand to go back to the hotel. 
His personal lawyer tells me his blood 
pressure is way up. 

THE COURT: That would be fine. 

He's excused. 

MR. MOTLEY: Let me represent to 
you or proffer to you what I believe the 
doctor's testimony would be with respect to 
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that trip to Shook Hardy & Bacon, okay? 

First, he did not go out there with 
respect to anything dealing with litigation. 
He went out there as part of his normal 
orientation, as a new and important senior 
official in the corporation. He went out 
there not with respect to any case. He went 
out there not with respect to any 
litigation. He went out there for 
orientation. 

While he was there, there was no 
discussion made of any particular piece of 
litigation. There was a discussion made of 
how he should interpret what the so-called 
party line is with the industry. The 
general party line. A party line he was to 
maintain both when publicly speaking, not in 
a courtroom, but publicly speaking, in his 
writings, intracorporation, and had 
absolutely nothing to do about any pending 
litigation. It was part of his orientation 
course. Period. 

Now, Your Honor, he didn't go out there 
seeking legal advice about what the party 
line was. It was part of the orientation. 
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And I refer now to the first trip. I 
haven't gotten into the second trip. 

Frankly, Judge, I didn't even know there was 
a second trip, so I don't know why he went 
out there the second time. I'll try to 
endeavor to find out tonight. Let's just 
stick with the first trip to Kansas City. 

Now, the facts, as the Burton case 
points out, the fact of a conversation 
between a lawyer and a client is not, 
repeat, is not subject to the 
attorney-client assertion of privilege or a 
work product assertion of privilege. 

The substance of the conversation, if 
there is an impartation of legal advice 
rendered at the request of the client by a 
lawyer for the purpose of litigation, may be 
privileged and protected and, of course, 
that privilege and protection goes out the 
window if it's in furtherance of a crime or 
fraud of the client, okay? 

Now, Your Honor, having not gone out 
there for the purpose of any litigation or 
any lawsuit, he just joined the company. 

He's just with the company. He's not going 

4667 

out there — he hasn't been subpoenaed. 

He's not going out there for the purpose of 
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testifying in a lawsuit. He's going out 
there for business orientation as a new 
employee, scientific employee of the 
company. 

He goes out there and he's instructed 
that this is the party line, this is what 
our company says, this is our position. Not 
just in litigation. Your Honor, but when 
they go to Congress, when they go to the 
Kiwanis Club, when they go to church, 
wherever they go, this is the party line. 

The party line is espoused everywhere they 
go. Has nothing to do with Jones vs. Brown 
& Williamson — I'm making up the name of a 
case — or anything else. 

Now, the fact. Your Honor, the Burton 
case points out the fact that a company uses 
lawyers to impart business information or 
public relations information. They 
specifically talk about the public relations 
information, is not, just because they try 
to avail themselves of the attorney-client 
privilege, which. Your Honor, every case in 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


America holds to be narrowly construed, not 
broadly construed, the fact that they create 
this orifice of having lawyers give 
orientation does not dignify the 
conversation as an attorney-client 
privilege. Period. 

Now, the Burton case says that RJR 
Reynolds thinks just because the lawyers are 
involved — this is about RJ Reynolds, 

Judge, but it's the same kind of meetings 
we're talking about. 

In fact. Judge, there are several 
documents in there that discuss at length 
where it's the same kind of meeting that 
happened in New York, you had lawyers there, 
you had scientists there, and they talked 
about matters, but they weren't talking 
about a case. And in the New York minutes. 
Your Honor, the agenda document, they're not 
talking about a case. 

And if you look at the document, if you 
believe it's privileged. Your Honor, just 
because it says it's privileged, that don't 
make it so. I mean, you could stamp a 
wedding invitation with attorney-client 
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privilege. That doesn't make it 
attorney-client privilege. You got to look 
at the substance of it. Your Honor. 

But if you think that it is privileged, 
there is no greater example, in American 
jurisprudence of crime/fraud than this 
document right here. What do they do? You 
got lawyers telling Greek scientists to send 
the documents offshore to protect it from 
discovery. Are you going to countenance a 
corporation that tries to hide the documents 
in Great Britain, to try to prevent courts 
in America from discovering it? 
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MR. OHLEMEYER: Your Honor, I 
really object to Mr. Motley's tone and his 
choice of words. He's arguing this for the 
newspapers and press people. 

MR. MOTLEY: I don't know if 
there's a newspaper person in here. 

MR. OHLEMEYER: If he has a legal 
argument, he ought to make it. Quite 
frankly, it's late in the day, and I think 
everybody is a little tired of his rhetoric 
and I think it's gone a little beyond what's 
fair. 
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MR. MOTLEY: And I'm not tired of 
my rhetoric, Mr. Ohlemeyer, so everyone is 
not tired of my rhetoric. 

THE COURT: Let me tell you both, 
Mr. Motley, earlier in this case I said you 
direct your comments to me. 

MR. MOTLEY: Yes, sir. 

THE COURT: Not Mr. Ohlemeyer. 

MR. MOTLEY: Yes, sir, I appreciate 

it. 

THE COURT: There's no jury present 
and — go ahead, Mr. Motley. 

MR. MOTLEY: Your Honor, I have 
argued this crime/fraud matter a number of 
times. I'm sorry if I wax emotional about 
it, but the entire profession suffers when 
some lawyers or companies allow lawyers as a 
subterfuge for hiding documents, okay? And 
that's a paraphrasing of the order of the 
Court which found that that's exactly what's 
going on here. 

This is not just me saying to you. Your 
Honor, that there's been a crime and a fraud 
committed. There's now been eight findings 
of that, and this document is a proof 
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perfect example of a crime and a fraud. 

Here you have lawyers saying we're going to 
send stuff offshore, okay, research reports, 
minutes of research related meetings and all 
of that. We're going to restrict the 
current flow of research related documents 
by setting up an elaborate system. Your 
Honor, of trying to figure out who is going 
to be able to see what. Now, we're talking 
about scientific research. Okay. That's 
what we're talking about here. 

It says we're going to improve the 
quality — you got lawyers teaching 
scientists how to write documents on page 2, 
educate scientists at each research center 
about document writing, document creation. 
Have regular lawyer reviews and audits of 
scientific documents produced in each 
company. Arrange a system to ensure that 
all research-related conference — 

MR. OHLEMEYER: Excuse me. Your 
Honor, now we're reading for the record and 
for everyone else in the courtroom — 

THE COURT: We don't need to read 
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it specifically. 
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MR. OHLEMEYER: — the contents of 
the document which a privilege has been 
claimed. 

MR. MOTLEY: This is on the 
Internet, this is no big secret. Anybody 
who wants to read this document can just 
punch it up on the Internet. 

THE COURT: I've read it. 

MR. MOTLEY: All right. Well, Your 
Honor, if Your Honor has read it, I won't 
say any more about it other than to say. 
Judge, to try, to try to shelter research 
documents by using lawyers in this fashion, 
have the lawyers teach scientists how to 
write, have lawyers vet, edit, just like we 
saw an example of, have lawyers edit 
scientific research minutes, scientific 
research reports. Judge, edit out stuff that 
relates to safe cigarettes is of the 
essence, I'd respectfully suggest, of a 
crime and a fraud. And this document should 
not be honored. Your Honor, with the title 
of a privileged communication. 

THE COURT: Thank you. Counselor. 

MR. OHLEMEYER: If I may, 
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Counselor? 


THE COURT: Mr. Ohlemeyer. 

MR. OHLEMEYER: By statute, of 
course, there is an attorney-client 
privilege in Indiana, there's also a work 
product immunity from discovery that's 
recognized by the trial rules. 

Mr. Motley's argument, Mr. Wigand's 
recollection notwithstanding. Brown & 
Williamson has been involved in lawsuits 
like this since 1954, the jury has already 
heard that. They have hired lawyers outside 
the company to represent them in those 
lawsuits. Mr. Wigand went to his company's 
outside counsel with his company's in-house 
counsel during a time period when lawsuits 
against the company were pending. 

Now, I don't know why — I don't think 
Mr. Wigand's recollection of why he went 
there is controlling. The privilege or the 
immunity is to be claimed by the client. 

And on behalf of the client I am claiming 
that privilege and that immunity. 

Mr. Motley knows how to sue law firms, 
he's done that. He knows how to ask courts 
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all over the country to proceed when the law 
suggests and in some cases requires the 
courts to proceed in objecting to claims of 
privilege or claims of work product. 

All of that is a discovery issue. In 
this case, there was never any objection to 
any claim of privilege or any claim of work 
product. These are issues that have been 
known to Mr. Motley and his associates and 


http://legacy.library.ucsfSdu/tjd/ttittp§7MlifiWpflHidustrydocuments.ucsf.edu/docs/gkgl0001 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


his law firm well before discovery closed in 
this case, well before the witness lists 
were filed in this case, and well before the 
pretrial order and the pretrial conference 
in this case. 

And my point. Your Honor, is we 
shouldn't have to be doing this 
document-by-document with a jury in the box. 
If Mr. Motley had issues like this he wanted 
to bring before this Court, or if he had 
opinions from witnesses like this he wanted 
to bring before the Court, there was a 
procedure whereby he could have done it. 

The document he's waved around this 
afternoon. Exhibit 9107, described a 
document retention policy, it describes 
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issues and proposals, and it's not even 
signed by anyone who has been identified as 
a party to this lawsuit. So — 

THE COURT: Or a lawyer. 

MR. OHLEMEYER: Well, I think the 
evidence — if Mr. Motley is correct — 

MR. MOTLEY: In fairness, it is 
signed by a lawyer, Mr. Nick Cantor, who is 
a lawyer for, to be candid with the Court — 

THE COURT: NBC. 

MR. MOTLEY: Nick B. Cantor, who 
was an attorney. 

THE COURT: Okay. Thank you. 

MR. OHLEMEYER: There's no doubt 
there's a valid claim of privilege to this. 
Mr. Motley just wants to argue an exception 
to those rules that can perhaps and should 
perhaps be argued, but not at this point in 
this proceeding at this time on these 
issues. 

MR. MOTLEY: Can I hand up another 

document? 

THE COURT: Another case. 

Counselor? 

MR. MOTLEY: No, sir. These are 
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documents that predate this one, which I 
think go to show Your Honor the course and 
conduct here of using lawyers to thwart 
discovery effort. 

MR. WAGNER: Judge, I object to 
this. Your Honor. I think we need to take 
this a document at a time. 

THE COURT: I do too. If you have 
a case. I'll see the case. 

MR. MOTLEY: My only point, if 
we're trying to describe a mosaic, you can't 
do it dot-by-dot. You got to step back and 
look at the mosaic itself. If you get 
immersed in one document or another, you'll 
never get the picture, I respectfully 
suggest. That's my point here, why you 
can't always do it document-by-document 
without reference to a scheme. 

MR. OHLEMEYER: My point. Your 
Honor, is we're not here to create or paint 
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a mosaic. We're here to try a lawsuit on 
issues that have been framed for a long 
time, on the witnesses and opinions and 
discovery matters that have been closed for 
a long time. 
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THE COURT: I'll respond — 

MR. MOTLEY: Two things. Your 
Honor. First of all, we did file a brief 
with Your Honor on this issue before the 
trial started. Second of all, we listed 
this as an exhibit. Third of all, we've 
advised these defendants that we were going 
to raise this. So we've done everything 
that Mr. Ohlemeyer claims that we 
procedurally didn't do. 

Let me give you one other basis for 
relevance, if I might. 

I have every reason to believe, after 
they took the man's deposition for 11 1/2 
days, that they're going to claim that he 
had been fired because of poor performance. 
Our claim is that he was fired because he 
wouldn't — he wouldn't hum the corporate 
hymn, the party line. He wouldn't hue the 
party line. 

And, Your Honor, I think it's 
important, because I am anticipating now 
that that's what they're going to do. And 
the documents, we have documents that I 
think will demonstrate that the reason 
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Dr. Wigand was terminated was because he 
wouldn't, he wouldn't walk down that chalk 
line for them. 

MR. OHLEMEYER: Well, if Mr. Motley 
has that kind of evidence, I'd like to see 
it, because he hasn't shown it to us. What 
we've got is I list from about three boxes 
of documents that Mr. Motley claimed we're 
going to slide through with this witness, a 
witness who was never identified as an 
expert. 

I think. Your Honor, is that what we 
need to do is to figure out where we're 
going, how long it's going to take us to get 
there and what issues we're going to have to 
deal with so we don't have to waste 
everybody's time. 

The fact that all of this is on the 
exhibit list doesn't — and the fact that 
they filed a motion that Your Honor denied 
as untimely, doesn't make this any more or 
any less objectionable, and I think it's 
just got to the point now where we are 
wasting the Court's time, wasting the jury's 
time, and interjecting confusing, 
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prejudicial and misleading issues into a 
trial that is supposed to be about 
Mrs. Wiley and the cause of her cancer. 

THE COURT: Mr. Wagner, did I see 
you stand up there? Do you want to weigh in 
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MR. WAGNER: Well, I just wanted to 
kind of add another point to what Bill said. 

I think I heard Mr. Motley arguing 
about the privilege because they're not 
talking about a case. The conversations 
weren't about a case, the exhibit's not 
about a case. And, of course, as Your Honor 
I'm sure knows, privileged communications 
don't have to be about a case. They can be 
communications between a lawyer and a 
client, employees of a corporation about 
legal matters. And matters that the 
corporation is involved in, in general, not 
about a particular case. It doesn't have to 
be about Jones vs. Smith or a particular 
case. But legal advice to a client is 
privileged. 

I mean, there's nothing could be 
plainer and simpler. You don't — it 
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doesn't have to be about a particular 
lawsuit or a particular claim. If I'm a 
lawyer and I represent the Johnson Smith 
Company, and as a regular course of conduct 
employees go through an orientation process 
and they come out to my law firm, down to 
Indianapolis, and they do some other things, 
then they come to see me, and they say, I 
want to talk to you about how to handle 
yourself in litigation generally, that's 
privileged. I mean, nothing wrong about 
that. 

Cigarette companies have been sued for 
a long time. There's no reason to think 
that there's anything wrong with that, and 
that's certainly within the privileged 
nature of attorney-client communications. 
Your Honor. 

MR. MOTLEY: Your Honor, you asked 
me if I had case, told me if I had a case, I 
could hand it up. 

THE COURT: Certainly. 

MR. MOTLEY: Might I hand — I've 
given Mr. Ohlemeyer a copy; I'll give 
Mr. Wagner a copy, too, of the State of 
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Washington decision that discusses and 
analyzes the crime/fraud exception. 

THE COURT: All right. 

MR. MOTLEY: May I hand it up. Your 

Honor? 

THE COURT: Certainly. Thank you. 

MR. MOTLEY: I apologize again. 

THE COURT: That's all right. All 
right. State of Washington, American 
Tobacco Company case. It's a fairly lengthy 
case. 

On the — there are two issues we're 
dealing with here. The first is the first 
conversation in Kansas City of which the 
witness spoke, and I will base my decision 
on the testimony at this point. And the 
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testimony at this time persuades me that 
that conversation had to do with personnel 
matters and not legal matters, and there is 
no attorney-client privilege. 

The other matter as to the document 
itself is a closer question, one that I will 
read these cases and some others that I am 
aware of this evening and issue an order on 
that tomorrow morning. 

4682 

MR. OHLEMEYER: If I may. Your 
Honor, just so the record is clear, these 
are opinions by trial courts. 

THE COURT: I know. I saw that. 

MR. OHLEMEYER: On matters that may 
or may not be subject to further appeal in 
those cases. 

Second point — 

THE COURT: Sometimes trial courts 
have very well reasoned opinions. 

MR. OHLEMEYER: I don't do that. 
Your Honor, but my point is — that was my 
point. In those cases, in those cases, the 
judge was provided with an opportunity 
before a trial to look at documents, to take 
briefs, to appoint special masters, and to 
do things in an orderly and timely fashion 
and to provide parties with an opportunity 
to take interlocutory appeals. 

All of that could have been done in 
this case. It wasn't. There was an attempt 
to do it that Your Honor denied as untimely, 
and at this point in the trial I think there 
comes a time where we have to try the case 
we're here to try. So I think for all those 
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reasons we're just — 

MR. MOTLEY: Your Honor, we 
sought — Your Honor told us you weren't 
going to take, if I recall correctly — I 
don't have Your Honor's order. You probably 
remember it better than I do, but you did 
not, I do not believe, foreclose us from 
doing exactly what we're doing now, making a 
record and having Your Honor decide. 

THE COURT: Mr. Ohlemeyer, do you 
know exactly what documents will be offered 
with this witness? 

MR. OHLEMEYER: Well, to be — yes 
and no. I have a list that is much — every 
day I get a list. It's always much broader 
than what they use. I assume that the list 
they really intend to use is much smaller 
than the list that I've been given. You 
know, without unnecessarily impacting their 
ability to try their case the way they want 
to try it, I think it would be fair for them 
to identify the specific documents they 
intend to use tomorrow so that we know where 
we're going and how long it's going to take 
us to get there. 
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MR. MOTLEY: Well, I'm glad to do 
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that. Your Honor, but then I don't want 
Mr. Ohlemeyer to stand up when I get up for 
redirect, when hopefully they open this big 
old garage door for me, and I try to drive 
in some document trucks and say well, you 
didn't tell me you were going to use that on 
Friday. As long as we have that 
understanding. I'll be glad to tell him what 
I reasonably tonight I will use tomorrow 
with this witness on direct. 

THE COURT: You can do that by 8:00 
this evening? 

MR. MOTLEY: I can do think in 20 
minutes. My colleague objects. 

MR. OHLEMEYER: What I'd also like 
to do for foundational purposes is question 
Mr. Wigand outside the presence of the jury 
tomorrow morning about these trips to Kansas 
City to establish the fact that may actually 
support a claim of work product or 
privilege. 

The problem here, of course, is what we 
have is his recollection and as framed by 
Mr. Motley. I'm not sure that that's 
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exactly the way it happened. 

THE COURT: Have him here at 8:00, 
Dr. Wigand, and I'll permit that. 

MR. OHLEMEYER: Two other things 

quickly. 

MR. MOTLEY: Mr. Ohlemeyer, one 
second, if you don't mind. Judge, I was 
just advised that big fat order I gave you 
was amended on the motion to reconsider with 
resect to one document. Can I? 

THE COURT: I'll attach that. 

MR. MOTLEY: Ruling in favor of RJ 
Reynolds on that one document. 

THE COURT: All right. Thank you. 

MR. MOTLEY: Yes, sir. 

MR. OHLEMEYER: Tomorrow, you 
recall. Your Honor, you allowed us to put a 
witness on out of turn. 

THE COURT: Crisman. 

MR. OHLEMEYER: I'm trying to 
decide whether I should have him here before 
lunch or after lunch. 


MR. MOTLEY: I'm going to be 
another hour. Your Honor. I obviously can't 
predict how long the objections will be and 
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whether we have any additional sidebars 
but — 

THE COURT: Well, I would say that 
if he's going to be another hour, we could 
stop it right there, you put your witness 
on . 

MR. OHLEMEYER: We don't have to do 
that. My cross won't be that long. If he 
has an hour of direct, I don't think I have 
got an hour on cross. So I'll have him 
available before lunch with the 
understanding we might not get to him. I 
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just didn't want to call him off until 
after. 

MR. MOTLEY: I don't anticipate 
that would not be able to get to 
Mr. Crisman. I assume Mr. Crisman will be 
about an hour on direct. 

MR. OHLEMEYER: Correct. 

MR. MOTLEY: We should be able to 
get Dr. Wigand and Mr. Crisman on and off 
tomorrow. 

THE COURT: Who else do you have 
here tomorrow? 

MR. MOTLEY: Your Honor, we have no 

4687 

additional live witness tomorrow. We have 
the deposition of Dr. Uydess, the deposition 
of Dr. Bumgarner prepared to go forward. 
We're editing the Huber tape pursuant to 
Your Honor's ruling, but I don't think that 
will be ready. 

We don't have rulings yet, I'm told by 
Ms. Ritter on Uydess, so we haven't been 
able to edit that. 

THE COURT: Right now you do. Do 
you have somebody that can write them down? 

MR. MOTLEY: Yes, Your Honor. 

Judge, do you have a copy of the brief we 
filed earlier about crime/fraud? 

THE COURT: Yes. 

MR. MOTLEY: Okay. 

THE COURT: This is on the Uydess 
deposition. Court has sustained the 
following objections, page 61, line 15 
through 25. Page 62, line 1 through 5; line 
11, line 16 through 25. Page 63, line 1 
through 10. Page 152, line 4 through 6 and 
line 10 through 13. Page 192, lines 24 and 
25. Page 193, line 1 through 17. Page 198, 
lines 19 through 25. Page 199, line 1 
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through 25. Page 200, line 1 through 15. 

Mr. Ohlemeyer, did you have another 
matter to — 

MR. OHLEMEYER: Yes, briefly. Your 
Honor. I was handed a note today that said 
the plaintiffs intended to recall Mr. Wiley 
as a witness. And I understand that 
obviously the Court has some discretion to 
allow a witness to be recalled in a case in 
chief, but I thought at some point perhaps 
we'd get a proffer on it because we may have 
an objection to it. 

THE COURT: What's the purpose? 

MR. MOTLEY: Questions were raised 
in cross-examination of the doctors about 
surgery she might have had to her breasts in 
the '60s, suggesting that maybe she had a 
secret operation that her husband didn't 
know anything about, and we want to ask him 
about that. They asked Dr — I believe it 
was Dr. Turner, or maybe even Dr. Songer, 

Mr. Wagner did, making suggestions, well, 
maybe she had cancer. I mean, she might 
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have had an operation back in the 1960s when 
she was in a foreign country. And we want 
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to address the issue that to his knowledge 
his wife never had such surgery. 

MR. OHLEMEYER: He testified about 
that subject in his testimony. 

MR. MOTLEY: I didn't ask him 
specifically if his wife was checked into a 
hospital or at a doctor's office, had a 
biopsy or a surgery, and did he perceive any 
scars or things like that related to her 
breasts. 

MR. WAGNER: Judge, I questioned 
Mr. Wiley about that subject, as you may 
remember. I brought it to his attention by 
giving him the history that Mrs. Wiley 
filled out when they got back from Suriname. 
The witness said, "I didn't even know about 
that. I don't know anything about that." I 
asked him, I said, "Do you know where she 
was treated?" He said, "No. 

"Did you know she had a lump in her 
breast, that she was treated for?" He said 
"No." He didn't know anything about it. 

So now how can he have a sudden revival 
of memory about anything that would justify 
his being recalled. 
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MR. OHLEMEYER: This is their case 
in chief. Rebuttal is a different issue. 

MR. MOTLEY: Your Honor, it's one 
thing to ask if he knew about her having a 
physical examination, whether she had a lump 
in her breast. It is another thing to stand 
up here and imply to an expert witness that 
maybe she had a biopsy or maybe she had 
surgery. And I think I'm entitled to ask 
him if he saw any physical signs that his 
wife had had a biopsy or surgery in Suriname 
in the '60s. 

THE COURT: I agree with Mr. Wagner 
on this matter. You may want to attempt to 
do that on rebuttal. Counselor, but not in 
the case in chief. He has gone into that. 

Mr. Ohlemeyer, was there anything else? 

MR. OHLEMEYER: One last thing, I 
have given up any hope of needing a witness 
on Monday, but I would hope I would need one 
on Tuesday. 

THE COURT: Do you want to revise 
your earlier — 

MR. MOTLEY: Your Honor, we got in 
one witness a day for two days. I have to 
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revise when I'm going to be done. Yes, sir, 
I do. 

THE COURT: Originally, well, last 
week you told us perhaps Monday morning. 
What's your best guess now? 

MR. MOTLEY: Tuesday. 

MR. OHLEMEYER: So I should have 
witnesses ready for Tuesday? 
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MR. MOTLEY: No, no. You asked me 
when I was going to rest. I don't mean like 
9:00 Tuesday morning. I mean, I think we'll 
probably go all day Tuesday, Judge. 

MR. OHLEMEYER: With what? I don't 
mean to be — 

MR. MOTLEY: With what? 

THE COURT: You have some 
depositions. How many more live witnesses 
do you have? 

MR. MOTLEY: We have Dr. Farone 
that they've objected to live. We have — 
may I consult. Your Honor? 

THE COURT: Sure. 

MR. OHLEMEYER: If I may. Your 
Honor, we started to talk about this a few 
days ago. Dr. Farone is not on their 
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witness list. He was a witness known to Mr. 
Motley well before the discovery cutoff and 
the listing date in this case. 

MR. MOTLEY: We listed him. Your 
Honor, by deposition. He's now available. 

THE COURT: By deposition. 

MR. MOTLEY: That's correct. And 
Your doctor ruled that Dr. Richmond, and I 
had asked Mr. Ohlemeyer if he wanted to, 
pursuant to what you ruled on Dr. Richmond, 
if he wanted to have a deposition of him 
before he testifies. 

He's not going to testify about matters 
of, anything other than the generally scope 
of what he's testified to before, but he 
wasn't available this week. So now he's 
available next week, and we want to bring 
him live. I think a live witness, he's been 
listed, he's been deposed, how many days, 
Ann? 

MS. RITTER: Several, three or 

four. 


MR. MOTLEY: Three or four days of 
deposition by Philip Morris of this man in 
various cases. And we think a live witness 
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is preferable to a deposition. Your Honor, 
obviously. 

And for the same reason we urge that 
he's a former Philip Morris senior 
scientist, and we believe that for the same 
reasons that Your Honor allowed us to bring 
Dr. Richmond, making him available to 
Mr. Ohlemeyer, if he chooses, that we should 
be able to bring a witness live when he's 
now available when he wasn't available 
previously. 

MR. OHLEMEYER: See, Your Honor, 
the difference with Dr. Richmond, as you 
found, he testified in a trial where one of 
my partners cross-examined him. It was a 
trial on the issues that he testified about 
here. Dr. Farone has been deposed on things 
that I'm not sure are related to this case; 
I'm not sure are relevant to this case. 
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But the fact of the matter is, I don't 
think it's fair to make me take a deposition 
of a witness in the middle of a trial who 
wasn't on their witness list. If they have 
deposition testimony from him that they 
think Your Honor will admit, then can offer 
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it. You've already told them that their 
deposition list was something that they 
could take advantage of, but I don't think 
it's fair to put somebody on the witness 
list at this point in the trial and force me 
to depose him. That doesn't solve any 
problems for me in trying to get my case 
ready and deal with their case. 

MR. MOTLEY: He has no Wiley 
specific — in other words, he's not coming 
here to offer opinions about Mrs. Wiley. 

He's a percipient witness, he's a former 
corporate employee, he was in R&D, he was a 
senior man and he has evidence about 
environmental tobacco smoke. 

MR. OHLEMEYER: Then why wasn't he 
on his witness list? 

MR. MOTLEY: Judge, he was deposed 
for three or four — Judge, how does a 
deposition not on a witness lists — I mean, 
a deposition is a witness who is going to 
testify by virtue of a written or a video 
record. 

Surely this jury is entitled, I 
respectfully suggest, to have a person that 

4695 

they can look at, they can judge, they can 
watch, and Mr. — if — Mr. Shook Hardy's 
got more lawyers than I got. I'm sure 
somebody could come here and cross-examine 
Dr. Farone. 

THE COURT: Was he inadvertently 
left off your witness list? 

MR. MOTLEY: No. He was 
unavailable. We wanted him to come testify. 
We didn't know the case was going to go this 
long, and he was totally unavailable to us. 
But now he's available to us on Monday, I 
want to bring him on. 

THE COURT: I thought you said 

Tuesday. 

MR. MOTLEY: No, sir, Monday. 

MR. OHLEMEYER: That can't be 
correct. Their witness list in this case 
was filed on September 5th, okay? They knew 
who he was, they had used him in and named 
him in their state Attorney General cases. 

He was somebody and his testimony was well 
known to them on September 5th. 

Later, a few weeks or few months later, 
they listed 140 depositions. We tried to 
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strike that list of depositions. You denied 
the motion. 

It's one thing to say to me, I got to 
live with that deposition. I've read the 
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deposition. I know what's in it. And I 
have to make a decision when I get their 
witness list, am I going to depose those 
people, am I not going to depose them. Am I 
going to bring witnesses to rebut what they 
say. Those are all decisions we made in 
preparing our case before trial. 

The only thing I ever had to deal with 
was Farone's deposition. If I had known I 
had to deal with Farone live, I might have 
deposed him, I probably would have deposed 
him, I probably would have thought about 
whether I needed witnesses or exhibits to 
put any of his testimony in context. I 
don't think it's fair to the defendants at 
6:00 on the second to last day of February 
to add a witness to their witness list who 
was known to them prior to September 5th. 

MR. MOTLEY: Number one — 

MR. WAGNER: May I put my two cents 
worth in here about this, too. Judge? 

4697 

THE COURT: Mr. Wagner. 

MR. WAGNER: There is a difference. 
If anybody has ever tried a case, and a case 
like this magnifies this problem a thousand 
fold, if you ever tried a case, there's a 
big difference between objecting to page and 
line testimony in a deposition and preparing 
objections such as have been submitted to 
Your Honor throughout this trial and then 
have somebody saying, oh, well, I think I'm 
going to have this guy live. Now I've got a 
different problem. 

Now I've got to prepare 
cross-examination based on all these 
depositions, whatever this guy may say and 
things that I don't even know he's going to 
say. And so there are only — there's only 
so much time in the day in a case like this. 
Judge. 

It is unfair to foist upon the 
defendants in this case at the last minute, 
oh, I think I'll bring this witness live 
instead of the deposition. I mean, it's a 
horrible task to try to keep up with all 
this stuff. 
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We've got enough to do, and it's not 
fair to the defendants to constantly change 
things in the middle of the stream when we 
had an orderly discovery process that was 
put in place by Your Honor and we should 
stick to that. 

I would urge Your Honor not to allow 
this to happen, to keep happening to us. 
We've got enough to deal with without having 
to suddenly get sidetracked with preparation 
for a live witness that we never 
anticipated. 

MR. MOTLEY: Well, they listed 
Crisman as a deposition. Now they're 
bringing Crisman in here in the middle of my 
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case, and you haven't heard that objection 
out of me. 

Secondly, Your Honor, Mr. Farone was 
scheduled to be a crucial — I'm sure they 
probably — you may also join them in 
wishing that Texas hadn't settled, but the 
reason Dr. Farone wasn't available is we 
were going to call him — I wouldn't be here 
either. We were calling him as a witness in 
Texas. He had, I think, ten days of stuff, 
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he was totally unavailable to us in this 
case. 

I told Mr. Ohlemeyer on Tuesday, that 
gives him a week, that his law firm was 
counsel of record in these cases where 
Dr. Farone was deposed. 

He's been deposed — these people are 
not strangers. He's been deposed for four 
days or more by the defendant Philip Morris. 
He is the man who blew the whistle. Your 
Honor, on them to the FDA. And his 
testimony about ETS is vital to our case, 
and I respectfully suggest that the same 
ruling we had with Dr. Richmond ought to 
apply here. 

MR. OHLEMEYER: First of all. Your 
Honor, we listed Dr. Crisman who was a 
witness who would testify live or by 
deposition. We couldn't compel his 
testimony. 

MR. WAGNER: He's on our live list. 

THE COURT: He's on the list? 

MR. WAGNER: Yes, sir, right there. 
No. 13 or something like that. I can't 
remember. 
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THE COURT: All right. 

MR. OHLEMEYER: All of this 
so-called whistle blowing occurred three 
years after Mrs. Wiley died. What happened 
at the FDA has to do with nicotine and 
addiction. It doesn't have anything to do 
with environmental tobacco smoke. 

We prepared to try a case. Your Honor, 
that was based on what the plaintiffs told 
us, and the plaintiffs had opportunities to 
add and subtract, and we brought matters to 
the Court's attention and we had a pretrial 
conference, and no one ever told us that 
Bill Farone was going to come live. 

He's not been — it's not like it's 
trial testimony, where — it was a discovery 
deposition. 

MR. MOTLEY: Oh, come on. Four 
days of testimony. Your Honor. That's 
ridiculous. 

THE COURT: Were you done, 

Mr. Ohlemeyer? 

MR. OHLEMEYER: I am. Your Honor. 

I think the matter is submitted. I don't 
think there's anything more we can say about 

4701 


http://legacy.library.ucsfSdu/tjd/ttittp§7MlifiWpflHidustrydocuments.ucsf.edu/docs/gkgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


it. 

THE COURT: I agree. I've said it 
before; I'll say it again. There is a 
reason I made these orders. It is severely 
unfair to bring a witness at this late date 
who is not in the witness list. I might 
permit it in some instances, as I did with 
the surgeon. Not this one. Objection is 
well taken. 

MR. OHLEMEYER: One last thing. 
Should I not have a witness here Tuesday or 
should I have a witness here? 

MR. MOTLEY: Your Honor, they have 
refused to give us the designations for 
Dr. Farone. Would you order them to give us 
the designations tonight so we can start 
preparing the tape. 

MR. OHLEMEYER: Absolutely. 

THE COURT: You perhaps would rest 
then Monday sometime? 

MR. MOTLEY: No, sir. 

THE COURT: No. 

MR. MOTLEY: The deposition will be 
longer than his trial testimony. 

THE COURT: All right. 
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MR. MOTLEY: We also have asked 
them to give us designations for two other 
Philip Morris former employees; the former 
president of the company Morgan, and the 
former research scientist Morgan. Both of 
them got the same last name, one is named 
Ray, one is named James. We haven't gotten 
those yet either. 

MR. OHLEMEYER: Yesterday, Your 
Honor, to be fair to everybody, Ms. Ritter 
told me, Uydess, and so we got Uydess. 

We'll get them Morgan tonight. We'll get 
them anything they want tonight if they just 
tell us what we want. 

THE COURT: Actually, we won't get 
to the depositions tomorrow probably. 

MR. MOTLEY: Your Honor, we may, if 
Mr. Ohlemeyer is more accurate in his 
estimations of time. 

THE COURT: We have the Uydess 

ready. 

MR. MOTLEY: Yes, sir, we have 
Uydess ready. And we have Bumgarner also. 

THE COURT: Okay. That's true. 

MR. MOTLEY: You've done that 

4703 

previously. 

THE COURT: That's true. 

MR. OHLEMEYER: So my first witness 
is here Wednesday. 

THE COURT: Wednesday. 

MR. OHLEMEYER: Thank you. Your 

Honor. 

THE COURT: Counsel, tell me how 
long will the case for the defense take, in 
your judgment? 

MR. OHLEMEYER: Your Honor, I think 
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we can put our case on in somewhere between 
five and seven days, depending on — I mean, 
may I tell you, I've got to do a lot of — 
the schedule has changed. 

THE COURT: I understand. 

MR. OHLEMEYER: I've got to do some 
rearranging, but I'm confident somewhere 
between five to seven days. If we go 8:30 
to 5:30, it may be closer to five than 
seven. 

THE COURT: All right. 

MR. MOTLEY: Your Honor, they 
listed 68 witnesses. You've required us to 
tell them, and I would hope that that 68, if 
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he's going to put 68 guys up in five days, 
he needs to be quit being a lawyer and 
become a carnival barker. 

MR. OHLEMEYER: What I'm going to 
do, when and if the plaintiffs ever rest 
their case, I will give them 48 hours of 
notice just like you told us to do. 

MR. MOTLEY: No. You told us we 
had to reduce the universe of the 
depositions, we had to reduce the universe 
of the witnesses and we've done all that. 

Now he wants to play the 48-hour rule, 
judge. 

MR. OHLEMEYER: I'm not trying to 
play games. Until they rest their case, I 
don't know what I'm going to do. 

MR. MOTLEY: Well, how does he know 
he's going to do it in five days if he 
doesn't know what he's going to do. 

MR. OHLEMEYER: Because I have 
unending optimism that your case will rest 
in a fashion close to what I imagined. 

MR. MOTLEY: If you guys would 
cross-examine less than two times as long as 
direct, we would get to it. 
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THE COURT: We're in recess. See 
you at 8:30. 

(Whereupon, the proceedings were 
adjourned at 6:00 p.m., and reconvened on 
February 27, 1998, at 8:00 a.m.) 
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